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Hire Purchase: New Order 

THE Hire-Purchase and Credit Sale Agreements (Maximum 
Prices and Charges) Order, 1952 (S.1. No. 1315), which came 
into operation on 21st July, has the merit that it consolidates 
the previous orders (S.I. 1950 No. 39, S.I. 1950 No. 551, 
and $.I. 1952 No. 122). The present order applies to credit 
sale and hire-purchase agreements which relate to goods 
consisting of or comprising price-controlled goods other than 
typewriters. In order to earn the “service charge’’ over 
and above the retail cash price (5 per cent. of the retail price 
in the case of credit sale agreements and 20 per cent. of the 
difference between the deposit and the retail cash price in 
the case of hire-purchase transactions) the requirements of 
the order with regard to the contents of the agreement must 
still be complied with, and therefore drafting requirements, 
though still exceedingly cumbrous and difficult, are unaltered. 
The principal alteration is in relation to the agreements to 
which the order applies: these formerly included agreements 
relating to non-utility furniture and bedding as well as 
price-controlled goods other than dictaphones, calculating 
machines, typewriters and other office machinery, and cash 
registers and their components and accessories. 


Reports of Preliminary Proceedings 


A sUMMARY jurisdiction Bill in the Northern Ireland 
legislature proposes to restrict the publication of evidence at 
the preliminary hearing of indictable offences in the summary 
jurisdiction courts. According to a memorandum issued by 
the Northern Ireland Ministry of Home Affairs on 14th July, 
the purpose is to ensure that there shall be no undue Press 
publicity of the preliminary investigations of indictable 
offences. The memorandum adds that it is not suggested 
that the local Press show other than tactful restraint in these 
cases, but in a restricted area like Northern Ireland, an accused 
person may be prejudiced at his trial if the full proceedings 
before the magistrate are published in the Press. This is 
areform which has often been advocated in this country, and 
for a similar reason. It is impossible to say that the minds 
of jurymen are not affected, despite warnings from the 
Bench, by reports in local newspapers of preliminary pro- 
ceedings in the cases which they try. Many advocates feel 
that such an amendment of the law would not be an undue 
restraint on the freedom of the Press and would probably 
meet with little opposition. 


What A Juryman Thought 

To be a juryman is an experience from which practising 
lawyers are exempt and they therefore tend to think that 
others also would like to be so exempt. There are some 
adventurous persons, however, who are willing to try anything 
once, however unpleasant, and to that class an anonymous 
writer in the Observer of 20th July under the title “ Twelve 
Good Men and True” appears to belong. Contrary to the 
advocate’s usual idea of a juryman, the writer appeared to 
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have a keen and analytical mind with a power of self- 
expression, from which it is not difficult to place him as a 
professional journalist. The lesson for the criminal advocate 
is clearly that this type may be expected on juries, even at 
quarter sessions. A further lesson may be learned, for the 
writer told of the thoughts that pass through a juryman’s 
mind and the things that are said in the jury room. “ To 
hear each fact,’’ he wrote, “‘ even the most obvious, stated by 
counsel, re-stated by a witness, maintained by him under 
cross-examination, and repeated by the judge in summing- 
up seemed a waste of our time. However tedious it may be, 
the clinical accuracy with which evidence is established is an 
impressive tribute to the idea of even-handed justice . 

‘I think we can ignore the police evidence in this case ’ was the 
opening gambit of one stout juryman. ‘ After all, they're 
probably just trying to get promotion.’ At the other end of 
the table an elderly colleague had just confided that he was 
already convinced the prisoners were guilty. ‘I don’t think 
they would be in a court if they were innocent,’ he remarked, 
with a sense of outraged propriety.”’ The writer came to the 
conclusion that “a jury is as good a means of establishing 
the facts of the case as any more scientific device.” 


Matrimonial Cases and the Probation Service 

THe annual report to the Bradford Probation Committee 
by the chairman, Mr. MAvricE FIsHrr, stated that 489 
matrimonial cases had been referred to the Bradford Probation 
Department, as against a figure of 430 last year. The report 
adds: ‘‘ Often in proceedings before the justices between 
husband and wife, it has been reported to the court that 
divorce proceedings are pending, thus ousting the jurisdiction 
of the magistrates’ courts, and the court has been ebliged to 
adjourn proceedings until such time as the divorce action has 
been concluded. It would be advantageous to the parties, 
and particularly to the wife where she is not seeking alimony 
in the Divorce Division, if the justices were empowered to 
inake an interim order for the payment of a weekly amount 
to the wife pending the conclusion of the divorce proceedings.” 
Solicitors with experience of matrimonial work can have 
nothing but admiration for the conciliation work carried out 
by the probation service, and as a rule prefer to recommend 
clients to see the local probation officer wherever there is any 
chance of a reconciliation. The solution of the problems of 
probation officers is an increase in their numbers and not a 
reduction in their work. The proposal that magistrates 
should have power to make interim maintenance orders 
where divorce proceedings have been commenced and interim 
alimony is not sought is not in our view practical. The 
procedure for applying for interim alimony to a Registrar is 
neither dilatory nor complex, and an interim order by the 
justices would prejudice the final determination of the 
quantum of permanent maintenance. 


The Correspondence Course 

Tue needs of articled clerks and their principals have 
produced the supply of a kind of education which is purely 
written, and, in the form of study notes and questions, seeks 
to produce the same results as lecture courses, and in less time. 
The Law Society's school does not disdain the use of corres- 
pondence courses because it is realised that in many small 
but busy offices the articled clerk who has had two or three 
years’ training is an important member of the staff, whose 
absence for any prolonged period at lectures can cause severe 
hardship to his principal. In the accountancy profession, to 


quote an article by Mr. G. F. Saunpeks, F.C.A., in the 
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Accountant to which we referred last week, postal tuition forms 
the basic examination training of most students. This is not 
true of the legal profession, but its practical needs will always 
necessitate the existence of some correspondence tuition. 
In this connection Mr. Saunders’ words are apt: “It will 
be appreciated that if an articled clerk attends day classes 
for tuition, and is only spasmodically available at his office, 
he will not be given the opportunity of being given work 
which requires his attention, not when he is able to give it, 
but when it is necessary.” He concludes that, notwithstanding 
the disadvantages of this form of tuition, the correspondence 
courses are successful. Those concerned with legal education 
may likewise reflect that while it may be desirable to limit 
the courses as much as possible it would not be an advantage 
to dispense with them altogether. 


Bribery 

THE MARQUESS OF CARISBROOKE, President of the Bribery 
and Secret Commissions Prevention League, speaking at the 
forty-fifth annual general meeting of the league on 20th May, 
according to the league’s news sheet for July, said there were 
44 convictions for bribery in the year 1948 ; in the year 1949 
30) convictions ; in the year 1950 28 convictions ; and in 1951] 
only 23 convictions. He reminded members that he did 
not regard convictions as being more than a very small 
percentage of the total number of corrupt offences committed. 
On the other hand, he felt that some progress must have 
been made when the number of convictions was reduced by 
more than one-third as against ten years ago; and when 
the numbers had been steadily, albeit not spectacularly, 
decreasing in the last four or five years. This is most 
encouraging news, and the league may take some credit for 
awakening the public conscience to the danger to the 
commercial fabric of the nation inherent in bribery and 
corruption. The Chairman, Sir FELIX BonNeER, referred to 
the need for new members, and reminded those who wished 
to recommend the league to their friends and _ business 
acquaintances that a subscription is allowed by the Inland 
Revenue as a business deduction for the purposes of tax. 


Rogd Accidents in 1951 


IN a report on road accidents during 1951 in the Metropolitan 
Police district, published on 2nd July, it is stated that many 
drivers cannot drive a car competently, and others are too 
careless to bother about taking elementary precautions to 
ensure their own safety and that of other persons at road 
junctions, pedestrian crossings, traffic signals, or even on the 
open road. The number of casualties in 1951 increased by 
10°5 per cent. to 40,985, including 660 deaths, 5,631 serious 
personal injuries, and 34,694 slight personal injuries. Although 
there are more vehicles licensed than before the war, the 
number of casualties last year fell much below the 50,730 
recorded in 1938. The proportion of deaths to all casualties 
on roads with no speed limit was nearly twice as great as on 
roads with a 30 m.p.h. speed limit, while for pedestrians the 
proportion of deaths was three times as great. There were 
more accidents on Saturdays than on any other day of the 
week. The death rate for adult pedestrians in London has 
increased in the past few years, but the death rate for child 
pedestrians has declined. One youth (fifteen to nineteen 
years of age) in every 100 became a pedal cyclist casualty 
and one boy (ten to fourteen years of age) in every 200. 
The casualty rate of motor cyclists aged twenty to twenty-four 
was six in every 1,000 men. The two most dangerous move- 
ments for pedal cyclists were turning right and overtaking. 
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THE DELIVERY OF GIFTS MORTIS CAUSA 


THERE are many decisions on the question of what can and 
what cannot be the subject-matter of a donatio mortis causa 
and rulings of the Court of Appeal in recent years have done 
something to clarify the complex state of the law. But there 
is no Court of Appeal ruling which has fully considered the 
requirement that such a gift must be delivered and the 
nature of delivery in this connection, whether the gift be 
an ordinary chattel or some indicia of title or documentary 
evidence of a thing in action. Whatever the nature of the 
gift there must be delivery of some sort. The interpretation 
put upon the requirement of ‘“‘ delivery ’’ by Wynn Parry, J., 
in Re Lillingston ; Pembery v. Pembery |1952] 1 T.L.R. 1622; 
ante, p. 462, does not resolve the apparent conflict of 
authorities on this fundamental requirement. The subject- 
matter of the alleged gifts mortis causa in this case raised 
no legal difficulties because they were pieces of jewellery 
and therefore clearly capable of passing in this way, it being 
held that the donor had the requisite intention and was 
acting in contemplation of death. 


The facts were that some of the jewellery was in a trunk 
into which the donor had asked the donee, to whom she had 
given the key of the trunk, to put it, and the remainder of 
it was in two safes, which the donor rented respectively at 
Harrods, Ltd., and the National Safe Deposit and Trust 
Co., Ltd. She informed the donee that the trunk contained 
the key to the safe at Harrods, Ltd., which, in turn, contained 
the key to that at the National Safe Deposit and Trust 
Co., Ltd. It is, of course, quite clear on the authorities 
that delivery of the first key—that of the trunk—amounted 
to good delivery of the contents of the trunk, including the 
second key. And it is clear from Re Mustapha (1891), 
8 T.L.R. 160, that such constructive delivery of a second key 
may amount to constructive delivery of the contents of the 
receptacle which the second key unlocks. In that case the 
key of a wardrobe was delivered and the wardrobe contained 
the key of a safe. This was held to amount to delivery of the 
contents of the safe. Mathews, J., asked counsel whether the 
rule of delivery by means of delivery of a key was confined 
to bulky goods of which manual delivery was impossible or 
difficult, but he did not accept the argument that this form 
of constructive delivery was confined to such goods. The 
reasoning in Re Mustapha would clearly apply also, in a 
proper case, where access to the ultimate gift was obtained 
by means of a third key to which the second key gave access. 
As Wynn Parry, J., said in Re Lillingston, ‘‘ In my view it 
does not matter in how many boxes the subject of a gift may 
be contained or that each, except the last, contains a key 
which opens the next, so long as the scope of the gift is made 
clear. In saying this, which is sufficient to decide this case, 
I do not intend to prejudge a case where there is doubt as 
to the scope of the gift.” 


The difficulty and importance of this recent case arises out 
of the terms on which the jewellery in question was deposited 
in the two safes. The terms of the contract between the donor 
and Harrods, Ltd., required that a person other than herself 
could only be given the contents of the safe deposit on produc- 
ing, in addition to the key, an authority signed by her and 
giving a password. And the company which let the second 
safe let it on similar terms (other than the use of a password) 
and required that the identity of the donor’s deputy be proved 
to the satisfaction of the company’s staff. The donor had 
in fact in neither case given the written authority required. 
Wynn Parry, J., held that the jewellery which at the time 
of the donor’s death was in the trunk, and also that in the 


two safe deposits, were the subject of a donatio mortis causa 
in favour of the person to whom the first key was delivered. 
This decision largely rests on the judgment of Sargant, J., in 
Re Wasserberg [1915] 1 Ch. 195, in which case, unfortunately, 
the Divisional Court decision of Cain v. Moon (1896) 2 Q.B. 
283 was not cited. 

In Cain v. Moon a deposit-note had been delivered to the 
donee for safe custody and later, it being still held by the 
donee, the donor purported to make a donatio mortis causa 
of it. The matter came before a Divisional Court of the 
Queen’s Bench Division, not the Chancery Division, and the 
two members of that court, both common-law judges, upheld 
the donatio. Wills, J., said (ibid., at p. 289): ‘‘ There are 
many requisites to an effective donatio mortis causa which 
are not necessary in the case of a gift inter vivos ; but the 
necessity for delivery is the same, and there is no reason 
why in that respect the rule should be different. I think, 
therefore, that the antecedent delivery of the note to the 
defendant to hold it in a different capacity, the capacity in 
which she held it being changed by what took place sub- 
sequently when the donatio mortis causa was effected, was a 
sufficient delivery to satisfy the rule requiring delivery in 
gifts of chattels.”” It may be noted that this form of delivery 
was in a later case (Re Stoneham |1919) 1 Ch. 149) held to be 
effective for a gift iter vivos. Wills, J., saw no reason why 
the meaning of delivery should be different in the two kinds 
of gift but Sargant, J., in Re Wasserberg, did. On the facts 
of this case he held (rightly or wrongly) that there was 
insufficient delivery to support a gift infer vivos but sufficient 
delivery to support a donatio mortis causa. He declared 
((1915] 1 Ch., at p. 203): ‘‘ When it is once admitted that 
any property is a possible subject-matter for a donatio mortis 
causa—and in fact chattels of all kinds are much more obviously 
and readily within this category than choses in action—I can 
see no more reason for declining to give effect to an incomplete 
or inchoate gift in the case of the one class of property than 
in the case of the other.’’ From an early date equity held 
that if there zs delivery of some sufficient indicia of title 
to a chose in action then equity will perfect a gift morlis causa 
by fixing the personal representative with a trust to carry 
it out by executing a legal transference to the donee. But 
until Re Wasserberg there is no indication in even the equity 
reports that the initial requirement of delivery differs from 
delivery at law or that delivery can be less perfect than 
common law requires inter vivos. All the many previous 
cases on delivery of keys proceed on the basis, not that a 
key is a symbolical or imperfect delivery of the contents of 
the receptacle, but that it is a real delivery as giving the 
means of control of thecontents. 

The facts in Re Wasserberg were somewhat similar to those 
in the recent case. The donor delivered to his wife the key of 
a locked box containing bearer bonds and the box was 
deposited with a bank. In a consultation with the bank 
manager it was made clear to the donor, and agreed to by 
him, that the bank would require the authorisation of the 
donor’s executors to deliver the box to his wife. The box 
was opened under the directions of the executors. It was 
held that there was a valid donatio mortts causa of the contents. 
It appeared to Sargant, J., that there had been a transfer to 
the donee of part of the means of getting at the bonds, of a 
partial dominion over them, and that there was a corresponding 
deprivation of the testator’s facilities for dealing with them : 
‘ Was this partial or inchoate delivery or transfer a sufficient 
delivery to effectuate a donatio montis causa? In my judgment 
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that question must be answered in the affirmative both on 
principle and (what is perhaps more important in so anomalous 
a branch of law as this) on actual authority.” 

In adopting this reasoning in Re Lillingston and approving 
Sargant, J.’s words, Wynn Parry, J., complicates the problem 
by adding that ‘the death of this donor can occasion no 
difference where the gift is inchoate as is shown from a passage 
in the judgment of Luxmoore, L.J. {sitting at first instance], 
in Delgoffe v. Fader {1939} 1 Ch. 922, at p. 927.” In that 
passage Luxmoore, L.J., said: ‘‘ If the subject-matter of the 
gift is not completely vested, the question arises whether the 
donee can call on the legal personal representative of the donor 
to complete the title. Where there is a donatio mortis causa 
of a subject-matter which is not completely vested, I think 
that the true legal aspect is that a trust has been raised under 
which the donee can call on the legal personal representative 
of the donor to complete the gift. That aspect of the case 
was settled in Duffield v. Elwes (1827), 1 Bligh (N.s.) 497.” 
sut Luxmoore, L.J., was not referring to the nature of the 
delivery which was necessary. He was dealing with the 
question of how a donatio is given effect to when the thing 
delivered is not such as to pass legal title, as distinct from 
possession, to the transferee. The facts in Delgoffe v. Fader 
raised no difficulty about incomplete delivery. The main 
point in issue was whether there had been a valid donatio 
mortis causa of a bag containing jewellery, cash and other 
articles, and a bank deposit account book showing a credit 
balance in the donor’s favour. Having decided that the 
requirements of a valid gift in contemplation of death were 
present so far as the bag and its contents other than the 
bank book were concerned, Luxmoore, L.J., held that the bank 
book in question was not such a document of title as would 
carry a gift mortis causa of the money on deposit at the bank. 


Although there may be some uncertainty about the nature 
of delivery required by equity it is by no means clear that in 
fact the kind of constructive delivery which has been held 
sufficient mortis causa would not equally have been held 
sufficient by the common law to perfect a gift inter vivos. 
As has been pointed out above, Sargant, J., in Re Wasserberg 
thought that on the facts of that case there was insufficient 
delivery at common law of the contents of the safe and 
presumably Wynn Parry, J., in Re Lillingston agreed with 
him on this. Sargant, J.’s reasons for this view were as 
follows: ‘I cannot think that this was a sufficient delivery 
to pass the bonds by way of ordinary gift. It would seem 
that the delivery of the key might be sufficient if the subject- 
matter of the gift were bulky goods in a warehouse which 
could not actually be delivered, but here not only was the 
subject-matter of the gift eminently portable property, but 
the delivery of the key did not in itself enable the recipient 
to get at the bonds, since the bank would not (as the testator 
must have known, at any rate after his conversation with 
Mr. Watson [the bank manager]) have allowed Mrs. Wasserberg 
to have access to the box without some further authority 
from the testator.”” There are two distinct reasons given in 
this passage. 


(1) Until this case there is nothing in the equity reports to 
suggest that equity was departing from the ordinary rules of 
delivery of gifts in upholding donationes mortis causa on the 
strength of delivery of a key. Admittedly there is no clear 
case of an inter vivos gift of other than bulky goods being 
upheld on the strength of delivery of a key but there is no 
case in which such purported gift has been disallowed. The 
matter seems never to have been properly argued at common 
law because the case has not arisen for decision. If and when 


it does arise it would seem that the common law would find 
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no difficulty in following the line taken by equity and might 
well hold itself bound by the decisions on gifts mortis causa 
(without the aid of Sargant, J.’s reasoning on inchoate gifts). 
After all an essential requirement of such gifts is that there 
shall have been a delivery inter vivos, and, as that learned 
judge, Wills, J., said in Cain v. Moon, supra, ‘‘ the necessity 
for delivery is the same ”’ in both forms of gift. It would not 
be out of harmony with other common-law decisions on 
delivery of gifts to hold that transfer of a key can be effective 
delivery of portable goods as well as of bulky goods. For 
example, in Lock v. Heath (1892), 8 T.L.R. 295, it was held 
that delivery of goods may be effected by a delivery of part 
or some of the total gift as representing the whole. In that 
case a quantity of furniture was held to be effectively given 
by a delivery of one chair to the intended donee. The court 
did not require that all the chairs and all the pieces of portable 
furniture should have been manually transferred. 


On the other hand it has been pointed out by Rowlatt, J., 
in a common-law case (Wrightson v. McArthur & Hutchisons 
(1919), Ltd. |1921] 2 K.B. 807, at p. 817) that in the cases in 
which delivery of the key of a box has been held to confer 
possession of the contents both parties were living in the 
same house which contained the box, and that therefore the 
person receiving the key could not be expected to take away 
the box from the donor’s house, but could hold possession 
of it in the house. Rowlatt, J., said that it had never been 
held, so far as he knew, that delivery of the key of a box which 
the deliverer retains in his own house, where the other party 
does not live, passes the possession of the contents. In such 
a case there might well be delivery sufficient neither inter vivos 
nor mortis causa. On the facts of the case before him Rowlatt, J., 
held that possession of goods in a warehouse passed to the 
transferee of the key to the warehouse although the transferor 
remained in possession of the warehouse, of which the transferee 
was not even a partial occupier. This was, of course, a case 
of bulky goods not readily capable of manual delivery. 


(2) It appears from this last-mentioned case that there is 
nothing at common law to prevent in principle the delivery 
of goods which are in the hands of a third party and remain 
there up to the time of the completion of the gift by means of 
delivery of a key to those goods. Sargant, J., in Re Wasserberg 
seems to have interpreted the common law too narrowly in 
this respect. There are several common-law cases in which 
the subject-matter of the gift has remained throughout in the 
physical possession of a third party. Clearly in such cases 
the gift cannot in fact be fully completed without the consent 
of the third party to the physical transfer to the donee, yet 
this consideration has not led the common law to refuse to 
uphold the gift. Thus in Kilpin v. Ratley [1892] 1 Q.B. 582 
the owner of goods had entrusted them to the plaintiff's 
husband, and they were in his possession when the owner, 
in the husband’s absence, purported to give them to the wife. 
This was held to be a valid gift to the wife, although there 
was no evidence that the husband assented to or even had 
notice of the gift. Following this case, a gift of a church 
organ was held in Rawlinson v. Mort (1905), 93 L.T. 555, to 
be properly effected in the following circumstances. The 
donor had placed the organ in the church on loan to the 
church authorities and at a later date said to the donee, a 
stranger to the borrowers, ‘I give this to you,” placing his 
hand on the organ which was still in the church. It was 
argued in opposition to the claim of the donee that the actual 
possession was by virtue of the loan in the church authorities 
and not in the plaintiff and that, having regard to that fact, 
the donor could not give the necessary possession and that 
a deed was needed to make a valid gift. Bray, J., rejected 
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this argument. He found nothing in Cochrane v. Moore 
(1890), 25 Q.B.D. 57 (C.A.), inconsistent with his decision or 
with the decision in Kilpin v. Ratley. In the leading case on 
inter vivos gifts, Cochrane v. Moore, the Court of Appeal 
expressly declined to decide what was necessary where the 
possession at the time of the gift was in a third party. 
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It would be illuminating to have a modern decision of the 
Court of Appeal on the nature of the “ delivery’ which is 
needed to complete a gift i#der vivos and that which is needed 
to complete a gift mortis causa, and on the question whether 
or not there is truly a difference between the two types of 
gift in this respect. W.H.D.W. 


MORE ABOUT PEDESTRIAN CROSSINGS 


ON 31st October, 1951, new regulations governing pedestrian 
crossings came into force. The old familiar ‘‘ stud ’’ crossing 
disappeared, though in very many cases the studs have not 
yet been taken up from the roads. In lieu of these ‘‘ stud ” 
crossings the “ striped” or “‘ zebra ’’ crossing was introduced, 
and a short article on the effect of the new regulations, and 
a further and longer article dealing with the case law decided 
under the old regulations, were printed in this journal on 
29th September, 1951 (95 Sot. J. 616), and 3rd May, 1952 
(96 Sot. J. 269). 

In short, the new regulations provide that “ every foot- 
passenger on the carriageway within the limits of an 
uncontrolled crossing shall have precedence within those 
limits over any vehicle and the driver of the vehicle shall 
accord such precedence to the foot-passenger, if the foot- 
passenger is on the carriageway within those limits before 
the vehicle or any part thereof has come on to the carriageway 
within those limits.”’ 

Amending regulations came into operation on 12th March, 
1952. For the most part the amendments relate to the 
marking of the crossings, and are irrelevant to the purpose of 
this article, save that they provide, inter alia, that so long as 
the general appearance of the pattern of stripes is not 
materially impaired, deviations from the provisions as to the 
measurements of the stripes are not to invalidate the crossing. 

Early this year considerable publicity was given to a 
dismissal by the Bristol magistrates of a summons under the 
regulations on the ground that no evidence was before the 
court that the crossing-place in question was properly 
established as such. In the writer’s view this decision was 
wrong. “Crossing ”’ is defined in the regulations ; it means 
a crossing for foot-passengers established on any road in 
accordance with s. 18 of the Road Traffic Act, 1934. Under 
that section schemes specifying proposed crossings were to 
be submitted to the Minister, who might approve or modify 
them, and these schemes can be subsequently varied. There 
seems no doubt that crossings approved by such a scheme 
before the days of zebra crossings are still ‘‘ established ”’ 
within the meaning of the definition mentioned above, 
notwithstanding that the Minister may be in process of 
varying the original scheme. This view was in fact confirmed 
in a statement by the Minister which was published in the 
Press a few days after the Bristol case was heard. Further, 
the question of proof that a regularly marked crossing has 
been properly established is covered, it is submitted, by the 
case of Boyd-Gibbins v. Skinner [1951] 1 T.L.R. 1159, in 
which it was decided that the effect of s. 36 of the Road 
Traffic Act, 1934, as extended by s. 15 of and Sched. II to the 
Emergency Laws (Transitional Provisions) Act, 1946, is that 
all traffic signs placed on or near a road are to be deemed to 
have been lawfully so placed unless the contrary is proved. 
This places upon the defendant the onus of proof that such a 
traffic sign has not been lawfully so placed—e.g., by proving 
affirmatively that a particular zebra crossing is not included 
in any scheme approved by the Minister. 

It should be pointed out that the new regulations confer 
no precedence on a pedestrian at a controlled crossing ; but 


since approaching vehicles must stop at traffic lights when 
red, or on a signal to do so from a police constable, it follows 
that at controlled crossings a red signal, or a police constable’s 
signal to stop traffic, will in fact confer a precedence on 
pedestrians. A driver who fails to accord such precedence, 
however, commits no offence against the Pedestrian Crossing 
Regulations, though he will be guilty of a traffic light offence, 
or of failing to stop on the direction of a police constable in 
uniform, as the case may be; and possibly of dangerous or 
careless driving. 

The judgments in the cases quoted in the article at p. 209, 
ante, make it clear that the liability of the driver of a vehicle 
at or approaching a pedestrian crossing was not an absolute 
one under the old regulations. Notwithstanding this, there 
has been a considerable volume of legal opinion that under 
the new regulations the approaching driver's liability to 
accord precedence to foot-passengers on the carriageway 
within the limits of the crossing was absolute and complete, 
no matter what the circumstances of the case. The matter 
has now been considered by the High Court in Leicesfer v. 
Pearson [1952] 1 T.L.R. 1537; ante, p. 397. In that case 
the respondent, while driving his car, knocked down a 
Mrs. Cowley while she was crossing from east to west on an 
uncontrolled crossing. On the hearing of the summons under 
the new regulations a metropolitan magistrate found as 
facts that the lighting in the neighbourhood was poor, it 
was raining at the time, and the road surface was in poor 
condition ; the east side of the crossing was in shadow, and 
the lady was crossing from the darker to the lighter side ; 
the respondent was driving at a reasonable and proper speed, 
he did not see Mrs. Cowley till she was on the crown of 
the road, he was exercising all due care, keeping a proper 
look-out, and was driving without negligence; and the 
accident happened because when he saw the lady some 
seven or eight yards away he braked and skidded. On these 
findings of fact the magistrate held that it was not the 
respondent’s fault that he failed to accord precedence to 
the lady, and dismissed the information. 

On appeal by the police by way of case stated, Devlin, J., 
delivering the first judgment, said that the fundamental 
finding of the magistrate was that there was no negligence 
on the part of the respondent, and accordingly it was relevant 
to determine whether that finding was by itself an answer 
to the information. The judge continued: “ The regulation 
does not provide that one shall not drive in a certain manner, 
or at more than a certain speed, or anything of that sort a 
type of provision which has often been construed as imposing 
an absolute obligation—but it is a regulation for controlling 
the order of traffic and indicating who is to have precedence 
at certain points... I think this regulation means that 
reasonable steps must be taken to accord precedence. 
Accordingly, I think the finding of the magistrate that there 
was no negligence is conclusive that there was no breach of 
the regulation.”’ 

At this point, however, Devlin, J., proceeded to sound a 
note of warning, for he continued: “That does not mean that 
it would be a defence every time for a motorist to say: ‘I did 
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not see the pedestrian.’ Far from it. The duty is to accord 
precedence. The duty is to give way to the pedestrian if 
he is on the crossing before the vehicle or any part thereof 
has come on to the crossing, and it would only, I imagine, 
be in an exceptional case that the magistrate would be able 
to find that a failure to see a foot-passenger was not due to 
some failure on the part of the driver to keep a proper 
look-out.” 

It seems, therefore, that a driver who, without negligence, 
fails to accord precedence to a pedestrian on a crossing is 
not in breach of the regulations. The judgments in Leicester 
v. Pearson, however, carefully avoid touching upon the 
question whether the onus of proving negligence rests on 
the prosecution, or whether on proof of the failure to accord 
precedence the onus of proving no negligence rests on the 
defence. On balance, and in view of the rather rigid wording 
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of the regulation, the writer is of opinion that the latter 
alternative is the true answer, but the matter cannot be 
placed beyond doubt until it is affirmatively decided one 
way or the other by the High Court. 

Again, the issue of negligence leads naturally to a considera- 
tion of s. 12 of the Road Traffic Act, 1930, which makes it an 
offence to drive a motor vehicle on a road “ without due care 
and attention.”’ The marginal note to this section refers to 
‘ Careless driving,’’ and the difference between “ carelessness ”’ 
and “ negligence’ is by no means obvious. If there is no 
difference, then it follows that every offence of failing to 
accord precedence under the regulations must also be an 
offence under s. 12. Since this can hardly be so, the con- 
clusion is inescapable that negligence which is sufficient to 
support a conviction under the regulations may fall short of 
the negligence required to prove an offence under s, 12. 

E. G. B. T. 


SOME MISCELLANEOUS TOPICS 


UnsECURED LOAN STOCK 

In the past few years issues of unsecured loan stock have 
become more common. The usual practice is to constitute 
the unsecured loan stock either by means of a deed poll or 
an instrument under hand in similar form. In some cases a 
provision has been included in the deed poll or instrument 
prohibiting any application for permission to deal in, or for 
quotation for, the stock on any stock exchange in the United 
Kingdom, the idea behind such a provision being that it may 
avoid liability to ad valorem stamp duty under the heading 
‘Marketable Security,”” bearing in mind that s. 122 (1) of 
the Stamp Act, 1891, defines the expression ‘‘ marketable 
security ’’ as meaning a security of such a description as to be 
capable of being sold in any stock market in the United 
Kingdom. 

If ad valorem stamp duty is payable one would expect that 
it would be assessed on the deed poll or other instrument 
constituting the stock, just as in the case of an issue of 
debenture stock stamp duty is assessed on the trust deed. 
However, as the deed poll or instrument is not a deed or 
document infer partes, the Inland Revenue take the view 
that it does not come within the heading “ Mortgage, Bond, 
Debenture, Covenant ”’ and is not liable to ad valorem stamp 
duty. 

The present attitude of the Inland Revenue is that the stock 
certificates are liable to ad valorem stamp duty either as 
marketable securities or as debentures. It would seem that 
both these alternative claims are of very doubtful validity 
because (a) while the unsecured loan stock may well be a 
marketable security (and in many cases clearly is), it seems 
clear that a stock certificate is not itself a marketable security, 
and (4) a claim that a stock certificate is a debenture seems 
quite inconsistent with the true nature of stock and equally 
inconsistent with the established difference between deben- 
tures and debenture stock. It should also be observed that 
if an unsecured loan stock certificate is to be regarded as a 
marketable security then, as a matter of logic, the normal share 
or stock certificate should likewise be so regarded ; no one, 
however, imagines that stamp duty would be claimed on share 
certificates, and the conclusion to be drawn is that such an 
illogicality goes far by itself to disprove the claim of the 
Inland Revenue that an unsecured loan stock certificate is a 
marketable security. 

If unsecured loan stock certificates are held to be liable to 
ad valorem stamp duty either as marketable securities or as 


debentures, one result would be that upon the issue of a new 
certificate (e.g., consequent upon a transfer) substituted 
security duty will be attracted (sixpence per £100, with a 
maximum of ten shillings). This would be at the least a 
considerable nuisance ; it is primarily for this reason that 
debenture stock is preferred to debentures. 

The Inland Revenue have a second and seemingly more 
powerful string to their bow if they fail to establish that the 
unsecured loan stock certificates are liable to ad valorem 
stamp duty. Their claim then is that loan capital duty is 
payable. This claim is stronger because the exemption 
under s. 10 of the Finance Act, 1907, only applies if the loan 
capital is of such a description as to be incapable of being sold 
in any stock market in the United Kingdom, and the unsecured 
loan stock (as distinct from the certificates) is normally of 
such a description. 

In the result, the Inland Revenue should succeed in proving 
liability to duty at the rate of 5s. per cent. upon one ground 
or another, except in cases where the instrument constituting 
the stock prohibits application for permission to deal or 
quotation ; in such cases no stock exchange would be prepared 
to grant permission to deal, and thus it can be said that neither 
the stock nor the certificates are of such a description as to be 
capable of being sold on any market in the United Kingdom. 

Some practitioners are afraid that cases may arise where 
duty has to be paid twice over. This position could not arise 
in a case where the first duty paid is stamp duty on the 
certificates, for it is clear that in these circumstances no claim 
arises for payment of loan capital duty. It could arise if the 
first duty paid was loan capital duty, because as loan capital 
duty is of a different nature it would not be possible, it is 
thought, for duty to be transferred from the loan capital 
statement to the certificates, and a claim for repayment of the 
loan capital duty would probably be refused ; the duty, having 
been paid under a mistake of law, would not, it seems, be 
recoverable by action. 


CAPITALISATION OF PROFITS OR RESERVES 


One thing which is quite apparent is that the man in the 
street does not really understand the true meaning and effect 
of the normal “ bonus issue ’’ and that a number of politicians 
who should do so nevertheless serve by their statements 
to heighten misunderstanding. Except in so far as a share- 
holder may be enabled for a limited period to sell shares free 
of stamp duty (i.e., when the new shares are issued by means of 
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renounceable allotment letters), a true capitalisation of profits 
or reserves is nothing more or less than a paper transaction 
which gives to the shareholder no real advantage. Consider, 
for example, a company having a share capital of £100,000 
divided into 100,000 shares of £1 each, and having accumulated 
reserves amounting to a further £100,000—if the reserves are 
capitalised and applied in paying up at par additional shares 
to be issued credited as fully paid, each shareholder gets a 
“one-for-one bonus issue’’ but his total holding’ still 
represents the same proportion of the same assets. It simply 
is not sense to believe that in such a case shareholders have 
been given a present of £1 for every share held. It is the use 
of the word ‘“ bonus ”’ which does most to cause confusion, 
and it is most unfortunate that this misleading word finds 
statutory recognition in cl. 128 of the 1948 Table A. There 
is a strong campaign in the City to avoid the use of the word 
‘“ bonus ”’ owing to the misunderstanding which it may cause, 
and practitioners can help to this end by refraining from the 
use of this word, if possible, when preparing documents 
required in connection with a capitalisation of profits or 
reserves, 
SUBSIDIARY HOLDING SHARES IN PARENT COMPANY 

Under s. 27 of the Companies Act, 1948, the general position 
is established that a subsidiary company may not hold shares 
of its holding company. To this general principle there are 
exceptions, and in particular the exception that a subsidiary 
which was at Ist July, 1948, a member of its holding company 
could continue to be a member. <A problem which has arisen 
is as to the position in the event of a capitalisation of profits 
or reserves involving the issue of new shares. _ It is by no means 
clear that new shares can lawfully be allotted to the subsidiary. 
The arguments on either side seem equally plausible, and the 
writer would not wish to express a view either way. It is 
considered, however, that the court would lean in favour of the 
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view that such an allotment can lawfully be made because of 
the extraordinary position which would arise if a contrary 
decision were given; where there is a doubt as to the con- 
struction of a statute preference should be given to a 
construction which produces a practical result rather than to 
a construction which would create a lacuna in the statute. 

Until the position is resolved it would seem that there is an 
easy way of getting matters straight where such a case arises 
or has arisen. The resolution for capitalisation having been 
passed, it would seem that the subsidiary could lawfully request 
allotment to some other company or person (not being a 
nominee), and could therefore sell the new shares and request 
allotment direct to the purchaser. Where allotment to the 
subsidiary has not been made it is considered that such request 
can be complied with and the name of the purchaser entered 
on the register as the holder of the shares. In a case where 
allotment has already been made to the subsidiary, then 
upon the sale the subsidiary could hand over to the purchase: 
both a transfer and an allotment request ; if the allotment to 
the subsidiary was invalid the shares legally would remain 
unallotted and could therefore be allotted pursuant to the 
allotment request and if, on the other hand, the allotment was 
valid then the transfer would be effective. 

The only possible weakness in the argument put forward in 
the preceding paragraph is that it could plausibly be argued 
that the original resolution for capitalisation was invalid in 
that it directed an allotment of shares in a manner prohibited 
bys.27. It would seem that this cannot be so, for then Table A 
itself would contain a provision the application of which might 
be ultra vires ; it is generally accepted that Table A cannot be 
ultra vires. 

One would like to see the position clarified by a decision of 
the court but, so far as the writer is aware, although a number 
of cases have arisen, no one has yet taken any steps to bring 
the matter before the court, J. W.M. 


ACCUMULATION TRUSTS FOR CHARITABLE PURPOSES 


Re Bradwell (1952) 2 T.L.R. 96; p. 462, ante, is one of those cases 
which would have been decided otherwise if the learned judge 
who heard the matter had not felt himself bound by authority 
to decide it as he did. If the decision reads somewhat oddly, 
therefore, the explanation is an historical one ; and that being 
so, it is easier to understand it if one begins at the beginning 
—the authorities which produced this strange result. 

Section 1 of the Accumulations Act, 1800 (the Thellusson 
Act), was re-enacted, with insignificant amendments, in 
s. 164 (1) of the Law of Property Act, 1925, and the case of 
Martin v. Margham, infra, is therefore just as_ intelligible 
in the light of s. 164 (1) as in the light of the enactment which 
was, in fact, in force at the time when this case was reported. 
Section 164 (1) in effect prohibits the disposition of any 
property in any manner so that the income thereof should be 
accumulated for any longer period than one of the four 
periods specified by this enactment. These four periods are, 
respectively, the life of the settlor, a term of twenty-one years 
from the death of the settlor or testator, and two periods speci- 
fied by reference to the minorities of beneficiaries. The effect of 
this enactment is that in the normal case, if a testator directs 
an accumulation of the income of property settled by his will 
but does not expressly provide any period during which such 
accumulation is to endure, he is assumed to have chosen as 
his period of accumulation the period of twenty-one years 
from the date of his death. During that period accumulation 


is then permitted, but on the terminatipn of that period the 
position is governed by the latter part of s. 164 (1), which 
provides that where any accumulation is directed otherwise 
than for one of the permitted periods, the direction is, in 
general, void, ‘ and the income of the property directed to be 
accumulated shall, so long as the same is dire¢ted to be 
accumulated contrary to this section, go to and be received 
by the person or persons who would have been entitled thereto 
if such accumulation had not been directed.” When the 
illegal direction for accumulation is contained in a trust of 
residue in a will, the persons entitled for the purposes of this 
enactment to the surplus income are those who would be 
entitled to the testator’s estate on the footing of an intestacy. 

This provision was first considered in relation to a gift for 
charitable purposes in Martin v. Margham (1844), 14 Sim, 230. 
A testator directed that his whole estate should be converted 
and invested, and held on trust, after payment of certam 
annuities, to add the dividends to the capital until it should 
produce an income of £600 a year, when he hoped that every 
five years’ receipt of that income would produce an increase 
of income of £600 a year; and the testator further directed 
that every such increase of income should be appropriated 
for the benefit of certain named charity parish schools, in a 
specified order, in effect in perpetuity. It was argued for the 
testator’s next of kin that as this direction for accumulation 
was perpetual, the direction itself and all the gifts depending 
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on it must fail, and that the next of kin must be declared to be 
entitled to the property, subject only to the annuities left 
by the will. The Thellusson Act is not directly mentioned in 
the report of this argument, nor in the judgment which follows, 
but the reference to the entitlement of the next of kin is a 
clear indication that this argument was based on the Act. 
The judgment of the Vice-Chancellor of England (Sir Lancelot 
Shadwell) is as follows: ‘‘ Although the particular mode in 
which the testator meant the benefits to be doled out to the 
objects of his bounty cannot take effect, yet, as there is, 
confessedly, a devotion of his personal estate to charitable 
purposes, my opinion is that his next of kin have no claim at 
all to his property. I conceive that, if a testator has expressed 
his intention that his personal estate shall be, in substance, 
applied for charitable purposes, the particular mode which he 
may have pointed out for effecting those purposes has nothing 
to do with the question whether the devotion for charitable 
purposes shall take place or not: and that, whatever the 
difficulty may be, the court, if it is compelled to yield to 
circumstances, will carry the charitable intention into effect 
through the medium of some other scheme.” It was then 
declared that, subject to the annuities, there was a good gift 
of the residue for charitable purposes, to be carried into effect 
according to a scheme which the court directed to be settled. 

The result of this decision is startling. The relevant 
enactment lays down in the clearest terms that the result of 
any attempt to make certain prohibited accumulations of 
property shall be that the income so directed to be accumulated 
shall go to the settlor’s next of kin or, before 1926, heir-at-law. 
This decision overrides this enactment and says, in effect, 
that it applies only to trusts for the benefit of individuals : 
a trust for charitable purposes is exempt therefrom. But no 
such exemption is mentioned in s. 164 (1) or the statute which 
it re-enacts. 

In Re Bradwell, Roxburgh, J., expressed the view that 
Martin v. Margham had been approved—~“‘ Indeed, I think 
that it was more than approved ’’—by the Court of Appeal in 
Re Monk 1927, 2Ch. 197. The scheme of the testator’s trusts 
in this last-mentioned case was complicated, but for the present 
it is enough to say that the testator set up a loans fund for 
the purpose of making small loans to a limited class of the 
inhabitants of a small village. Practically the whole of a 
residue of some £20,000 was directed to be held for the 
purpose of this loans fund, but the testator must have realised 
(as indeed happened) that the income of this residue would 
be more than enough for this purpose, for he subsequently 
directed that all surplus money forming part of the loans fund 
over a limited amount and not required for loans should be 
invested by his trustees, but that all investments purchased 
should be from time to time sold for the purpose of advancing 
the produce thereof in loans if and when required. This 
direction to invest was unlimited in point of time, and it was 
argued on behalf of the testator’s next of kin that it was void 
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as an illegal direction for accumulation and that the surplus 
income of the residuary estate, over and above what could 
reasonably be expected to be required for the purposes of the 
loans fund, should be paid to the next of kin. 

The Court of Appeal held that the trusts of residue declared 
by the testator (of which the loans fund was only one) were 
charitable, and indicated a general charitable intention on the 
part of the testator. Thus far, therefore, although very 
different in detail, the facts of this case are essentially the same 
as those in Martin v. Margham. When it came to the 
accumulations point, the judgments of the members of the 
court, each of whom had dealt very fully with the question of 
general charitable intent on which the judgment below was 
reversed, do not really get down to the difficulty which 
seemed so clear to Roxburgh, J., in Re Bradwell—the wide 
and all-embracing language of s. 164 (1). Lord Hanworth, 
M.R., simply held that this point was covered by Martin 
v. Margham, which he then proceeded to apply to the facts 
of the case before him: he did not mention s. 164 (1). 
Sargant, L.J., mentioned neither s. 164 (1) nor Martin vy. 
Margham. In Re Monk a period of only just over ten years 
had elapsed at the date of the summons from the testator’s 
death, so that even if s. 164 (1) applied to make the surplus 
income distributable to the next of kin, no surplus could arise 
for a period of something like eleven years from the date of the 
and Sargant, L.J., mentioned this as a possible 
it is thus not quite 


summons ; 
answer to the arguments of the next of kin ; 
clear from this judgment whether he agreed with Lord 
Hanworth as to the applicability of Martin v. Margham 
to this particular point and, if so, whether he thought that that 
decision was correct or not. The third member of the court, 
P. O. Lawrence, L.J., having also found that the testator’s 
will indicated the existence of a general charitable intention, 
dealt with the accumulations problem on the footing that there 
was no dispute that, if there was a general charitable intention, 
any surplus income after the period of accumulation permitted 
by law would be applicable cv-prés and would not pass to 
the next of kin. This assumption is very difficult to reconcile 
with the argument advanced on behalf of the next of kin, 
as reported. 

The Court of Appeal in Re Monk, therefore, undoubtedly 
reached a similar conclusion to that in Martin v. Margham, 
but with all respect to Roxburgh, J., this decision can be 
supported on grounds other than those on which the Vice- 
Chancellor relied in the latter case. So far as any court of 
first instance is concerned, the ratio decidendi of these cases is 
of no importance, since their effect is perfectly clear. But 
it is at the least doubtful whether a court which feels itself 
at liberty to distinguish Re Monk would follow it, in view of the 
very clear statement of the difficulties of this line of authority 
which now exists in Re Bradwell. This is a point to bear in 
mind when advising on the possibilities of unlimited 
accumulation, a subject which exerts a peculiar fascination 
on the minds of certain testators. “ABC” 


OBITUARY 


Mr. T. GOFFEY 
Mr. Thomas Gottey, solicitor, of Southport, died on 14th July, 
aged 75. Admitted in 1901, he was a past-president of Southport 
and Ormskirk Law Society. 


Mr. W. B. HOWDLE 
Mr. Wilfrid Bernard Howdle, solicitor, of Howden, Yorks, 
died on 10th July. Admitted in 1909, he was clerk to Howden 
magistrates for more than thirty vears and chairman of Howden 
Parish Council for twenty-five years. 


Mr. C. CRAVEN 
Mr. Cyril Craven, solicitor, of Leeds, has died at the age of 47. 
He was admitted in 1928. 
Mr. F. G. ROBERTS 
Mr. Frederic George Roberts, solicitor, of Lincoln’s Inn, died 
on 11th July. He was admitted in 1924. 
Mr. A. B. WINSER 


Mr. Aubrey Beaufoy Winser, solicitor, of Victoria Embankment, 
Westminster, died on 14th July, aged 57. He was admitted in 1922. 
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SUB-TENANTS’ GOODWILL CLAIMS 


THE law rather discourages intending tenants from inquiring 
into their intended landlords’ titles, leaving it to them to 
stipulate for the production of evidence. But a landlord who 
proposes to demise as leaseholder can, even in the absence of 
such stipulation, be called upon to show his title to his alleged 
lease. A complete discussion of the effects of the Law of 
Property Act, 1925, s. 44, pertains rather to the province of 
“A Conveyancer’s Diary’ than to that of the ‘ Landlord 
and Tenant Notebook.” But every now and again some 
grantee of a tenancy finds, to his astonishment and discomfi- 
ture, that his interest has suffered extinction because his 
grantor’s interest has unexpectedly ceased ; it may be that 
the grantee did not know that the grantor was a leaseholder, 
or did not know how short was his term; in either case 
“nemo dat quod non habet”’ tersely describes the result. 
Milmo v. Carreras 1946) K.B. 306 (C.A.) is a comparatively 
recent illustration of such rude awakening, though in that 
case it was the grantor who got the shock ; more recent still 
is Allied Ironfounders, Ltd. v. John Smedley, Ltd., and Others 
1952} 1 All E.R. 1344, showing us that while the Landlord 
and Tenant Act, 1927, Pt. I, like other modern statutes which 
enlarge the rights of tenants, considers and does what it can 
to provide for sub-tenants, it does not dispose of the maxim 
cited. 

The third defendants in this case had taken a sub-lease of 
part of some business premises in 1946. The term was for 
two and a half years from 25th December, 1945, and thereafter 
until determined by either party giving six calendar months’ 
notice to expire on 25th December, 1948, or on any subsequent 
quarter-day in any year. The parties appear to have realised 
the effect of Co. Litt. 1354 and of Doe d. Harrop v. Green 
(1802), 4 Esp. 198, and other cases, and to have ensured that 
notice to quit at, say, Lady Day would have to be given four 
days before the preceding Michaelmas. But if the third 
defendants ever gave a thought to the duration of the head 
lease, or indeed to its possible existence, no mention was made 
thereof in their (sub) lease. In fact, the first defendants held 
under a fixed term which expired at Lady Day, 1952; but it was 
not till 24th March of that year that they gave, or purported 
to give, the third defendants notice to quit, making the expiry 
date Michaelmas Day. What the third defendants would have 
done if no such notice had been served must be a matter of 
speculation ; what they did when they received it was to 
regard it as a handle. 

For, by the Landlord and Tenant Act, 1927, s. 4 (1), the 
tenant of a holding to which, etc., shall, if a claim for the 
purpose be made in the prescribed manner (i) in the case of a 
tenancy terminated by notice, within one month after the 
service of the notice on the tenant; and in any other case, 
not more than thirty-six nor less than twelve months before 
the termination of the tenancy, be entitled, etc., to com- 
pensation for goodwill; and s. 5 (1) prescribes the same 
notice if the claim is to be for a new lease in lieu of compensa- 
tion. So on 23rd April the third defendants served notice 
of claim (for a new lease) on their landlords, the first 
defendants. The lessor-plaintiffs, having taken out an 
Ord. 14 summons, contended that the tribunal under the 
Landlord and Tenant Act, 1927, would have no jurisdiction 
to grant or order the grant of a lease, and this point was tried 
as a preliminary point of law. 

The contentions put forward on behalf of the third 
defendants savour of wishful thinking. If, it was said, the 


mesne landlords had obtained a new lease, or acquired the 
freehold, before 25th March, 1952, the notice to quit would 
have been perfectly valid. There is, indeed, plenty of 
authority to support this contention. In Pearce v. Shard 
(1828), 6 L.J. (o.s.) K.B. 354, a yearly tenant sub-let for a 
fixed term from year to year ; on its expiration, he agreed to 
a monthly tenancy ; it was held that the underlease was not 
affected. So the proposition that if the first defendants had 
obtained “a new lease’”’ the third defendants would have 
had a valid claim is sound. 

But all that amounts to is that the notice to quit was not 
in itself ridiculous. It might be considered potentially 
“ effective.”’ But, as was held, the language of s. 4 (1) does 
not refer to any quality in the lease. ‘In the case of a 
tenancy terminated by notice ’’ is not, it was held, the same 
thing as “in the case of a tenancy terminable by notice.”’ 
The statute, said Devlin, J., was not concerned to distinguish 
between the state of facts on the day the notice was given 
and the state of facts as ultimately they may be. In the case 
before him, there could be only one answer to the question 
whether the sub-tenancy was terminated by operation of the 
notice given on 24th March : it was terminated on 25th March, 
long before the notice had expired (in fact, it has not, of 
course, expired yet !). 

The decision will serve to correct the views of those who 
thought that s. 4 (1) was based on a division of tenancies into 
periodic tenancies and the rest ; there are, Devlin, J., said, 
no such precise categories. The learned judge agreed that 
“in this very exceptional case . . . the persons concerned 
did not know for certain, or might not have known for certain, 
that the notice was /? not) going to operate ’’ ; in most cases 
one could be “ pretty sure ”’ that it would ; but “it would be 
a dangerous thing to try to get away from the natural meaning 
of words because exceptional circumstances which the Act 
may or may not have contemplated have introduced an 
element which might tempt one to think that the policy of 
the Legislature might have been different.”’ 

The circumstances may have been very exceptional, but it 
will be observed that the judgment has implications extending 
beyond cases in which sub-tenants are concerned (and _ the 
sub-tenants in this case, if they had demanded information 
about their landlords’ title when they took the premises, 
might have served notice ‘ not more than thirty-six nor less 
than twelve months before ’’ 25th March, 1952 ; safeguarding 
themselves, if the mesne landlords negotiated a renewal and 
afterwards gave notice to quit, by then serving another notice). 
It means, for instance, that a tenant who has notified his 
intention to claim compensation will have to take special care 
not to incur a forfeiture, at all events an unrelievable forfeiture. 
Also that, if his tenancy should come to an untimely end by 
reason of compulsory acquisition, the landlord will not have 
to compensate him for lost goodwill. 

So far, the provisions made to meet the case in which the 
tenant is an under-tenant, which are necessarily elaborate 
(s. 8 is concerned with monetary compensation, s. 5 (9)-(11) 
with claims for new leases), have not been found to be difficult 
or obscure. It is noticeable that in such a case as Allied 
Tronfounders, Ltd. v. John Smedley, Ltd., if the third defen- 
dants’ notice had been effective as well as valid, their right 
to a new lease would have depended on the first defendants’ 
‘ forthwith ”’ serving a copy on the plaintiffs, omission giving 
them a right to monetary compensation from the first 
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defendants for consequential loss (s. 5 (9), proviso). Which 
suggests the possibility of an unscrupulous landlord some day 
evading his liabilities by granting a concurrent lease. But as 
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things were, the third defendants would not even have a 
claim against the first defendants in respect of the eviction 
by the plaintiffs (Schwartz v. Locket (1889), 61 L.T. 719). 


HERE AND THERE 


THE LORD CHIEF JUSTICE 
THE great big public is very odd in its reactions to public 
affairs. Thus unless the newspapers are telling them that the 
Lord Chief Justice is in favour of flogging they are almost 
_entirely unconscious of his existence save as part of the same 
general scheme of decoration that includes the Horse Guards 
and the Yeomen of the Guard and the royal effigies in 
Westminster Abbey. Of some Chief Justices in the past it 
may be said that their dignity was their strongest claim to 
distinction, but in the main stream of the tradition of the 
office force of character and decisiveness in judgment 
predominate and link men in other respects so diverse as Lord 
Campbell, Lord Russell of Killowen, Lord Hewart and Lord 
Goddard. With Lord Goddard his swiftness of apprehension 
had full play from the moment of the assumption of the 
Chief Justiceship in 1946, and during his first three weeks the 
officials of his court found that in his hands their lists vanished 
just about twice as fast as they could be replenished. A 
five-hour case disappeared in forty minutes, a two-day case 
in an hour. In four days he disposed of a batch of cases 
estimated to last eleven days and the officials saw themselves 
suddenly a week out of reckoning. As the later cases came 
rocketing to the top of the list in came the applications for 
postponement, but they met with no encouragement. “If 
I grant the application,” said the Chief, “ it will mean that 
others will come into the list unexpectedly and will then ask 
for a postponement too, so that the only business of the 
court will be these applications and divorce suits.’’ It was 
almost as if he were applying to judicial business the spirit 
which won him his Blue at Oxford in 1898 when he was a 
100 yards sprinter. 
FRUITS OF EXPERIENCE 

THAT was the year before he was called to the Bar and in the 
half-century and more that has passed since then he has had 
experience of the law at every level and in almost every 
aspect, experience of life on the Western Circuit from his 
first brief at the Salisbury Assizes to the Recorderships of 
sath and Poole and Plymouth, experience of the recondite 
mysteries of the commercial court, the varied experiences of a 
King’s Bench judge for six years and of appellate jurisdiction 
in the Court of Appeal for another six and (as it might have 
been, finally) in the House of Lords. But, as it turned out, it 
was not final. For some that House is their ultimate dwelling- 
place ; for others it affords temporary accommodation on 
the way to more varied employments and thereafter remains 
an agreeable pied-d-terre. Baron Goddard of Aldbourne in 
Wiltshire gave its affairs his undivided attention for a period 
of about eighteen months and then was translated to the 
Chief Justiceship. He had behind him an experience of the 
law which went back beyond his call to the Bar and beyond 
his reading for the Bar. His father, Charles Goddard, was a 
solicitor and his firm’s name, Peacock & Goddard, was long 
to be seen on a doorpost in South Square, Gray’s Inn. The 
enemy in devastating the square blew the firm westwards 
almost to Hyde Park. The father, dying in 1922, just 
missed seeing the son take silk, but his own knowledge 
of the ways of the law in his own generation, the 


On 17th July, at The Law Society’s Hall, the Soricrrors’ 
ARTICLED CLERKS’ Society debated the motion “ That this 
House considers that the divorce laws are generally satisfactory. 
The motion was 
abstentions, 


carried by 11 votes to 7, with many 


Bench, the Bar, the solicitors of his own time, had 
become for that son, through the talks that he had heard 
and the impressions that he had absorbed in childhood, 
almost a first-hand possession, so as to be part of his own 
personality. In that personality there is an element of 
hardness wedded to the practical shrewdness of a man 
accustomed all his life to dealing with problems that require 
a solution here and now. It is not, however, an inhuman 
hardness. (It is possible, by the way, although it is not 
generally realised, to find an inhuman softness in persons 
unaccustomed to any but cushioned contacts with human 
nature.) Lord Goddard is a man of the world, a man of 
sense and at the same time a man of conviviality, of humour 
and good fellowship to his companions and a hero to his 
housekeeper—‘‘ A great man,” she said, “‘ so kind and con- 
siderate, not a bit hard-headed.’’ He can sing a comic song. 
He can recite “ Albert and the Lion.’’ He claims to be and 
is a good judge of port. When some neighbours in Chelsea 
found themselves locked out of the house he is reported to 
have demonstrated with a piece of celluloid a method of 
re-entry which his professional experience in the criminal 
courts had brought to his knowledge. If you look at Thaarup 
v. Hulton Press, Ltd. (1943), 169 L.T. 309, you will see how 
his knowledge of the ways of speech of the ordinary man 
assisted less experienced lords justices in the Court of Appeal 
to a right decision. 
VIGOROUS STYLE 

Lorp Gopparpb’s own language is always simple, straight- 
forward and virile, and his rare visits to the House of Lords 
never fail to infuse a new vigour into the proceedings there. 
Perhaps many readers may not have seen his opinion in 
Edwards v. Railway Executive, an appeal determined there on 
11th July. A small boy, having been injured while trespassing 
on the line, was claiming damages. In the course of his 
opinion Lord Goddard said: ‘‘ When a person is injured on 
land or in a place where he has no business to be, efforts are 
frequently made, sometimes with success, due perhaps largely 
to sympathy, to establish that the injured person was where 
he was with leave and licence of the landowner or occupier, 
even though by every canon of common sense it is perfectly 
plain that the latter, had he been asked before the accident, 
would have said that he objected strongly to the uninvited 
person coming on his land. . Repeated trespass of itself 
confers no licence. The owner of a park in the neighbourhood 
of a town knows probably only too well that it will be raided 
by young and old to gather flowers or mushrooms whenever 
they get the opportunity. But because he does not crown 
his park wall with chevaux.de frise or post a number of 
keepers to chase away intruders, how is it to be said that he 
has licensed what he cannot prevent ? Nor do I see, if he 
knows the trespassers are children, that he is under any 
obligation to ask their schoolmasters to lecture them on the 
subject, and he would surely be an optimist if he supposed 
that would do any good. In this aspect children, small boys 
especially, resemble burglars; if they want to get in they 
will, take what precautions you may.’’ That is vintage 
Goddard. RICHARD ROF. 


Her Majesty The Oueen has been graciously pleased to grant 
her patronage to the Royat Institution OF CHARTERED 
SURVEYORS, so continuing the Royal Patronage which was first 
conferred upon the Institution by His Majesty King George V 
in 1922. 
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This standard work deals with the whole 
of the law relating to food and drugs. 
The Supplement which has just been 
published brings the main work right up to 
date, dealing with all recent developments, 
including the Food and Drugs (Milk, 
Dairies and Artificial Cream) Act, 1950. 
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REVIEWS 


Oyez Practice Notes, No. 28: Companies Limited by 
Guarantee and Unlimited Companies. By J. W. Mayo, 
Solicitor. 1952. pp. 56. London: The Solicitors’ Law 
Stationery Society, Ltd. 7s. 6d. net. 

This admirable booklet completely fulfils the aim of the 
series, to provide practical assistance to the legal profession 
on questions which frequently arise but the answers to which 
are not readily accessible. In addition its exposition is 
lucid and readable. The reviewer found _ particularly 
fascinating the section on the advantages of incorporation 
of a company limited by guarantee, mainly taxation 
advantages and the advice on the drafting of the memorandum 
of association. The views and practice of the Registrar of 
(Companies receive extra prominence and appendices contain 
notes issued by the Board of Trade and the Registrar of 
Companies, specimen forms of annual return and articles of 
association and registration fee tables. For those who may 
have to advise such companies, this booklet is an investment 
indeed. 


The Law of Burial and Generally of the Disposal of 
the Dead. Second Edition. By ALFRED FELLows, B.A. 
(Cantab.), of Lincoln’s Inn, Barrister-at-Law. 1952. 
London: Hadden, Best & Co., Ltd. £2 15s. net. 

In spite of the increase in the number of cremations, the 
law of burial is far from being an obsolescent subject. Twelve 
years have elapsed since the publication of the first edition of 
this book, and recent statutes have affected this branch of the 
law. The Town and Country Planning Acts include burial 
grounds in their scope. The Welsh Church (Burial Ground) 
Act, 1945, is a noteworthy addition to the law. The National 
Assistance Act, 1948, s. 50, is a concise exposition of the law 
as to the burial of those without apparent resources. The 
New Parishes Measure, 1943, has superseded the Church 
Building Acts. Besides its practical value in local government 
offices, this book contains much to interest antiquarians and 
students of social history. There are, for example, interesting 
chapters on religious services and on tombstones, monuments 
and memorial windows, also paragraphs on embalming and 
burials at sea. The English law of burial is in a chaotic state, 
but a book such as this helps to produce order out of chaos, 
and is a contributory factor in the smooth working of the law. 


The Shops Act, 1950, and the Factories Act, 1937, as 
affecting Local Authorities. Second Edition. By 


ALAN L. SrEvENsoN, B.A., of the Inner Temple, 
Barrister-at-Law. 1952. London: Hadden, Best & Co., 
Ltd. 25s. net. 


rhe selective method of approach to these statutes is in 
accordance with the learned author’s purpose in providing a 
book for use in local government offices. For this reason 
there are omitted from this book the numerous sections of 
the Factories Acts which are administered by H.M. inspectors 
of factories. Retailers and their legal advisers will find the 
answers to many problems in the chapters on the Shops Act. 
This book is a mine of information on two intricate sets of 
statutes. It will be a means of saving valuable time which 
otherwise would be spent in research among larger publications 
dealing with the same subjects. 


Modern Conveyancing Precedents, Practice and Law: 
Registered and Unregistered. by A. V. Rispon, Planning 
Solicitor to the Exeter City Council, assisted by PERCIVAL 
HANCOCK, Solicitor. 1952. London Sir Isaac Pitman 
and Sons, Ltd. £10 10s, net. 

This book is large in size, containing 1,270 pages of text 
and appendices, but use of less thick paper and rearrangement 
of the layout would have made it more suitable although 
less impressive at first sight. It is a novel venture, very 


much on the lines of the recent publication, ‘Solicitors and 
Local Authorities,” of which Mr. Risdon is joint author, 
and, as such, it deserves careful examination. 

A note on the dust cover describes it as ‘‘ The Complete 
Modern Practice and Precedent Book for All Engaged in 
Private and Public Conveyancing . . . Its Precedents cover 
All Freehold and Leasehold Forms and Methods of Convey- 
ancing, with Registered and Unregistered Titles.”’ (The 
italics are adopted by the reviewer.) The Introduction, 
apparently written by the author, makes no such sweeping 
claim. The first paragraph describes the solicitor and his 
managing clerk as hunting down the centuries, ‘‘jitterbugging ”’ 
and, “‘ like Peeping Toms creeping ”’ in order “‘ to ferret out 
a miserable undivided share in somebody else’s backyard 
under the very snout of the Public Trustee.’’ Perhaps some 
solicitors may dislike this language ; possibly the gentleman 
holding office as Public Trustee may regard it as unfortunate ; 
certainly we cannot understand why the introduction to a 
book on conveyancing should commence with an attempt to 
make the practice appear ridiculous. (The mention of an 
undivided share in a backyard and of the interest of the 
Public Trustee brings to mind the Law of Property Act, 1925, 
Sched. I, Pt. V, para. 2, and Re Bradford City Premises |1928} 
Ch. 138. The Act made a reasonable attempt to deal with a 
difficulty which is not to be scorned because it often affects 
premises of small value; the decision was interesting partly 
for the argument of learned counsel as amicus curtae.) 

Substantially the book consists of notes and tables explaining 
the steps to be taken in various transactions, with numerous 
precedents of letters and forms. Part II, for instance, is 
described as ‘‘ Everyday Registered Freehold Conveyancing on 
the Sales and Purchases of Freehold Properties with 
Registered Titles.’ The use of capital letters and the 
repetition involved in the words ‘‘ Freehold Properties with 
Registered ‘Titles’’ are characteristic. The introduction 
states that the book has four objects, the first being “‘ to 
Portray Both Systems of Conveyancing—Registered and 
Unregistered,’ and the second, “‘ to Bridge the Ever-widening 
Gulf between Law and Practice.’ There is a great deal to be 
said for the notes as reminders for quick reference, but in 
endeavouring to cover too much ground the author has 
failed to meet adequately any particular requirement. The 
precedents are not complete, and, on the whole, they are not 
up to the standard of those in existing books. For example, 
few conveyancers would approve of the recitals in the precedents 
of assents, and the provision in No. 341 (Assent by Executor to 
himself) for the right to production of the grant is mistaken. 
The inclusion of precedents of letters is an innovation of 
doubtful value. ew solicitors, or their clerks, are likely to 
need them, particularly as many are trivial, for instance 
No. 196 (three or six lines asking a purchaser who will act for 
him, and referring to the deposit) ; No. 245 (three lines by 
the purchaser's solicitors asking the vendor’s solicitors to 
forward deeds for examination), and No. 276 (two lines by 
the purchaser's solicitors forwarding local search to the 
authority ; there is no need for a letter). More complicated 
letters are dangerous as precedents because the persons who 
will use them are those most likely to fail to distinguish the 
circumstances to which they are properly applicable. 

The size of the book makes quick reference difficult. Most 
of the notes on taking instructions on the sale of property are 
excellent, but the introduction under this heading of such 
matters as brief definitions of a settlement, and of the person 
who is tenant for life, makes the notes too lengthy and seems 
inconsistent with the first paragraph of the Introduction 
mentioned above. Further, the classification of the subject- 
matter is difficult to follow, for instance, in Pt. 17, Pt. 19 and 
Appendix I, all of which deal primarily with the effect of the 
Town and Country Planning Act, 1947. 

‘The conclusion is that the author has spoiled what might 
have been a most useful practical guide by attempting too 





PO IEE ern: 














| 
] 











July 26, 1952 THE 


much. Many of the tables, for instance on planning matters, 
would be incomprehensible to the clerk who might need 
elementary precedents of letters. Further, many of the 
forms add unnecessarily to the length of the book. For 
instance, the copy of the building contract form of the Royal 
Institute of British Architects (which will be available to 
users of this part) occupies 24 of the 33 pages in the part 
on Building and Demolition Contracts; the account of a 
hearing before the Lands Tribunal at p. 1068 ef seg. occupies 
over 10 pages, but is of little general interest ; it is unnecessary 
to provide seven pages of explanation of the Courts (Emergency 
Powers) Act, 1943, in spite of the note at p. 967 that “ its 


TALKING 


MonDAY, 7TH July, 1952. 

An exhaustive study of legal problems as they are commonly 
presented to the profession in legal text-books and weekly 
articles—not that any lawyer nowadays has the time to devote 
to it—would seem to suggest that you have only to master 
the principles involved and all will be well. You may read 
Mr. A on contract, Mr. B on tort and Messrs C, D and E on 
(let us say) licensing, land drainage and land tax, with never 
a hint that the solicitor’s daily and familiar problem is the 
client himself (or as like as not herself). 

The text-book seems to achieve a near miss at this problem 
in that familiar chapter where the infant, the married woman, 
the lunatic, the felon and the corporation are stirred together 
in some infernal witch’s cauldron of disability. So strong was 
this tradition that even the Legislature did not forbear to 
place married women and tortfeasors in unholy juxtaposition 
upon the statute book. 

TUESDAY, 8TH 

Study these authorities as you may, and you will find no 
suggestion there that the affairs of Mrs. X (a married woman 
and a tortfeasor and—if the truth be told—a [unatic when 
the wind is southerly) require any different handling from those 
of the Y corporation or of Miss Z who labours under no more 
crippling disability than ignorance of business affairs. For all 
that erudition, you could advise the hard-boiled financier as 
though he did not know a hawk from a handsaw. 

You will not find chapters devoted to the client intelligent 
and enchanting, the client abrupt and tyrannical, the client 
incalculable, the client impossible or the client inescapable. 
Nor will you find guidance upon the writing of letters or the 
conducting of interviews or upon that subject—even more 
delicate and difficult—of doing neither. And there will be no 
footnotes upon the soft answer that turneth away wrath. 
For all your soaking up of precedent from Privy Council to 
petty sessions, brimming over into corrigenda and addenda and 
supplements, it would be easy to merit the historic rebuke of 
Queen Victoria that the sovereign did not care to be addressed 
like a public meeting. 

Is it a kind of prudery or false evaluation or just the 
difficulty of the subject which has caused so much attention 
to focus upon the client’s problem and so little upon the 
client ? We may console ourselves that the President of 
The Law Society, in his periodical address to students, makes 
an occasional and all too brief commando’s raid upon this 
territory. 

THURSDAY, 17TH 

The Rent Acts (surely a fascinating subject): action for 
possession : alternative accommodation : ‘‘ proximity.’’ What 
is ‘‘ proximity ’’ ? Amongst the matters that a county court 
judge may have to consider is whether the alternative accom- 
modation ‘‘ is reasonably suitable to the needs of the tenant 
and his family as regards proximity to place of work ”’ 
(s. 3 (3) of the 1933 Act). It is urged upon me _ that 
‘“ proximity ’’ is but the latinised form of “ closeness "’ or 
“nearness ’’; thus—subject always to the over-riding con- 
sideration that it would be reasonable to make the order 





SOLICITORS’ 





JOURNAL (Vol. 96] 481 


re-enactment in its previous or similar form will involve a 
consideration of the above cases.’’ On the other hand one 
looks in vain for the Reserve and Auxiliary Forces, etc., Act, 
1951, or for a reference in the discussion of enforcement 
notices at p. 1229 to D'Alessio v. Enfield U.D.C. 1951 
2 T.L.R. 859; Burgess v. Jarvis (1952) 1 T.L.R. 580; and 
Perrins v. Perrins |1951| 1 T.L.R. 945, or in the discussion 
on road charges at p. 1254 or elsewhere to the New Streets 
Act, 1951, and the copy of ss. 7, 8 and 9 of the Building 
Materials and Housing Act, 1945, does not make good the 
inadequacy and occasional inaccuracy of the notes at pp. 1078 
and 1253. 


“SHOP” 


that the judge need only satisfy himself that the alternative 
accommodation offered by the landlord is as near or nearer 
to the tenant’s place of work. 

This proposition seems to assume that if you cannot 
actually live in your office, the next best thing is to live over 
the top of it or next door. Thus, according to this theory, 
a landlord could satisfy the needs of his tenant at Reigate 
or Brighton (less certainly those of his family) by offering 
him a desirable residence in Stepney or Clerkenwell ; surely 
a great advantage this, for he could walk to the office on 
weekdays and keep an eye on it at week-ends. If this be 
the state of the law—and it may very well be so—a good 
place to reflect upon it would be a London terminus during 
the evening rush-hour ; it would be pardonable to suppose 
that most of the travellers were proceeding in a direction not 
conforming to the Rent Acts. 

Seemingly, this proximity may be a deceptive term 
and there may be some happy mean between undue 
nearness and overmuch farness. Unlike ripeness, nearness 
may not be all; there may be something to be said for 
farness, and judging from the daily metropolitan exodus to 
the suburbs and beyond, even to the coast, there is. If these 
are the two elements of ‘‘ proximity ’’ it would not seem to 
make the problem any easier for landlords, but then that was 
not the aim of the Rent Acts. 


Monpbay, 21st 

There was a time between the wars when a solicitor could 
carry through the conveyancing of a building plot for a 
purchaser with nothing much more to werry him than the 
identity of the plot, the price and the title. A short contract, 
a simple conveyance, everything quite straightforward and 
no apportionments. Already remuneration is out of proportion 
with effort ; a few more Acts of the pattern of the Town and 
Country Planning Act, 1947, and for “‘ out of proportion ’ 
we may be able to substitute “‘ in inverse proportion.”’ 

Amongst the many matters on which a client must be 
advised when he proposes nowadays to buy a building plot 
are (1) local land charges of many and various and elusive 
kinds; (2) planning permission ; (3) development charge ; 
(4) existing use value; (5) byelaw permission ; (6) building 
licence; and (7) restrictions that may be imposed upon 
resale price and rent under s. 7 of the Building Materials and 
Housing Act, 1945 ; and even this list is far from exhaustive. 

A deceptively innocent-sounding Act which may qualify 
for addition to the list is the New Streets Act, 1951. 
Described in the preamble as “an Act to secure the satis- 
factory construction, lighting, sewerage and completion of 
streets adjacent to new buildings and to oblige and empower 
local authorities to adopt such streets,’ it would seem on the 
face of it to have something to do with urban districts. 
However, ‘‘ private street ’’ means any street as defined by 
the Public Health Act, 1936. On reference to that Act one 
finds that ‘‘ street ’”’ is there defined to include “ any highway 

. and any road, lane, footway, square, court, alley or 

passage, whether a thoroughfare or not.”’ 

In one case which has come to my notice the local authority 
have demanded payment from the intending purchaser of a 
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sum to cover estimated road charges, though the building 
plot is well out in a rural district and fronts on an unmade 
country lane with only two or three other houses so fronting 
and at a distance. It is fair to add that the local authority 
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have power to exempt the building under s. 1 (3) (f) if satisfied 
“that the street is... 
to become joined to a highway repairable by the inhabitants 
at large.” 


not likely within a reasonable time 


Whether they will do so remains to be seen. 
“ Escrow ” 


NOTES OF CASES 


COURT OF APPEAL 


FALL OF EPILEPTIC WORKMAN: LIABILITY OF 
EMPLOYERS 


Cork v. Kirby Maclean, Ltd. 


Singleton, Denning and Romer, L.JJ. 30th June, 1952 


Appeal from Donovan, J. (96 Sov. J. 297). 


The husband of the plaintiff was employed by the defendants 
as a painter. Three days after his engagement he fell from a 
platform 23 feet up and was killed. In the action the plaintiff 
alleged that the death was caused by breaches of the Building 
(Safety, Health and Welfare) Regulations, 1948. Regulation 
22 (c) provides that every working platform more than 6 feet 
6 inches up must be at least 34 inches wide if the platform is 
used for the deposit of ‘‘ material.’’ Regulation 24 provides 
that such platforms must have suitable guard-rails and toe- 
boards. The platform concerned was 27 inches wide, had no 
guard-rails or toe-boards, and was used for the deposit of the 
bucket and brush of the deceased. The defendants admitted 
that they were in breach of the regulations, but denied that 
such breach had caused or contributed to the death of the deceased. 
They alleged that the deceased had caused or contributed to his 
death by his own negligence, in that he had received treatment 
for epilepsy only ten days before his death, that he did not inform 
the defendants that he had been subject to epileptic fits for ten 
years, and that he had been warned by his doctor not to climb 
ladders or work at heights, which he knew he would have to do 
in the defendants’ employment. The defendants alleged that 
the deceased fell from the platform as the result of a fainting 
attack or a fit. Donovan, J., held that the purpose of the regula- 
tion was to safeguard workmen who lost control of themselves 
by carelessness or unconsciousness, so that the defendants, being 
in breach, had no defence. The defendants appealed. 

SINGLETON, L.J., said that Donovan, J., relying on a passage in 
Vyner v. Waldenburg Bros., Ltd. [1946] K.B. 50; 61 T.L.R. 545, 
had held that where the defendants were in breach of their 
statutory duty, that breach must be assumed to have caused 
the accident unless they could prove the contrary. Such a 
doctrine went too far; the question was really one of fact and 
should be decided according to common sense. Two causes 
contributed to the accident ; the defendants were to blame for 
one cause and the deceased was to blame for the other, and there 
was no reason for saying that one side was more negligent than 
the other. The deceased was under a duty to disclose his 
disability and the defendants were under a duty to obey the 
regulations, The responsibilities should be assessed equally, 
so that the plaintiff would only recover one-half of the damages 
awarded below. 

DENNING and Romer, L.JJ., agreed. Appeal allowed in part. 

APPEARANCES: F. Bowen, Q.C., and H. J. Davies (Kimber, 
Williams & Co.); KF. H. Lawton (Ellison & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


QUEEN’S BENCH DIVISION 


LICENSING: SALE OF LIQUOR OUTSIDE PERMITTED 
HOURS ON PASSENGER VESSEL 
Green and Another v. Thames Launches, Ltd. 
Lord Goddard, C.J. 27th June, 1952 

Action. 

The defendants, who owned and operated a number of passenger 
vessels on the Thames, held excise Jicences granted under the 
Finance (1909-10) Act, 1910, for the sale of intoxicating liquor 
to passengers and caused liquor to be sold on the vessels outside 
the permitted hours. The plaintiffs, who were shareholders, 


brought a friendly action to test the lawfulness of such sales, 
and contended that the defendants were acting in breach of 
s. 18 of the Licensing Act, 1921, which provided that the 
provisions of that Act applied to premises or places where 
intoxicating liquors were sold retail under a licence. 


Lorp Gopparp, C.J., said that the Act of 1921 must be 
construed as one with the Licensing (Consolidation) Act, 1910, 
which provided by s. 111 (2) that nothing in that Act should affect 
or apply to ‘‘ the sale of intoxicating liquor in passenger vessels 
in pursuance of the Acts in that behalf.’’ After a consideration 
of the relevant provisions of the Excise Licences Act, 1825, the 
Passenger Vessels Licences Act, 1828, the Licensing Act, 1842, 
the Intoxicating Liquor (Licensing) Act, 1872, the Finance 
(1909-10) Act, 1910, the Licensing (Consolidation) Act, 1910, 
and the Licensing Act, 1921, it clearly emerged that the sale of 
intoxicants on passenger vessels, provided that it conformed to 
the special provisions applicable thereto, had never been governed 
by the general provisions of the Licensing Acts. The only doubt 
which could be thrown on the proposition that the permitted 
hours applicable on land did not apply to passenger vessels 
arose from Gallagher v. Rudd [1898] 1 Q.B. 114; that case, 
however. was concerned with a sale at a theatre, and could not 
affect the present case, as the provisions of the Acts dealing with 
passenger vessels were much wider than those dealing with theatres. 
The provisions of the Finance (1909-10) Act, 1910, applied also 
to restaurant cars and aircraft. It would be quite impracticable 
to apply the provisions as to permitted hours to sales on vehicles 
passing through numerous licensing districts in which the hours 
varied. No suggestion such as the plaintiffs’ had ever been made 
until a recent prosecution at Liverpool, which had not yet come 
before the High Court. Action dismissed. 

APPEARANCES: B. Wingate-Saul (B. Hoddinott & Son); P. Lamb, 
Q.C., and Gordon Hardy (Lovell, White G King). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law. } 


CRIMINAL LAW: ACQUITTAL BY DIRECTION OF 
CHAIRMAN WITHOUT HEARING EVIDENCE OF THE 
PROSECUTION: WHETHER MISTRIAL IN LAW 


R. v. Middlesex Quarter Sessions (Chairman) and Others 
Lord Goddard, C.J., Hilbery, Slade, Devlin and Parker, JJ. 
27th June, 1952 


Application for orders of certiorari and mandamus. 


A defendant was committed for trial to the Middlesex Quarter 
Sessions on charges of (1) driving under the influence of drink, 
and (2) dangerous driving. On arraignment he pleaded not guilty 
to (1) and guilty to (2). According to the depositions, his car was 
seen to swerve across the road in an unaccountable way and, when 
stopped, his conduct indicated in many ways that he was under the 
influence of liquor. The chairman informed prosecuting counsel, 
in the hearing of the waiting jury, that, having read the depositions, 
he did not think that any jury would convict on the first charge. 
Counsel insisted on proceeding and, after the jury were sworn, 
made his opening speech, at the close of which the chairman 
passed to the jury exhibits of the defendant’s handwriting, 
made at the time, which were satisfactory in appearance but 
contained absurd misspellings. The chairman then told the jury 
that the first charge was answered by the handwriting exhibits, 
that it was a waste of their time to consider it further, and asked if 
they wanted to hear more evidence, to which the foreman 
replied : ‘“‘ Under your direction, I shall say no, my lord.’’ The 
defendant was then fined £25 on the second charge, and no order 
was made for his licence to be suspended. The Attorney-General 
moved the court for an order of certiorari to quash the acquittal, 
and an order of mandamus directing quarter sessions to re-hear 
the first charge, on the ground that the irregularities at the hearing 
had been so gross as to constitute a mistrial in law. 

Lorp Gopparp, C.J., delivering the judgment of the court, 
censured in strong terms the conduct of the chairman, which he 
characterised as ‘‘ both unjudicial and _ injudicious.’’ The 
Attorney-General had said that the application was unprecedented, 
and it was certainly to be hoped that nothing similar had ever 
occurred before, or would ever occur again. The case had never 
been tried, because the chairman had prevented it from being 
tried, but the court could not order a retrial unless there had 
been a mistrial in law, which was a nullity. There was no 
precedent for ordering a venire de novo alter a verdict of not guilty. 
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To constitute a mistrial, the proceedings must have been so wholly 
abortive that the error would appear on the record (R. v. Neal 
[1949] 2 K.B. 590). The present error would not appear on the 
record ; the defendant had been arraigned, the jury sworn, and 
a verdict of not guilty returned. It could not be said that there 
had been a mistrial, however irregular the proceedings had been. 
In R. v. Simpson [1914) 1 K.B., at p. 75, Scrutton, J., had declined 
to make a precedent by quashing an acquittal by justices : 
a fortiori, that should not be done after the verdict of a jury. 

Application refused. 

APPEARANCES : Siy Lionel Heald, Q.C., A.-G., A. M. Stevenson, 
Q.C., and J. H. Buzzard (Director of Public Prosecutions) ; 
H. B. H. Hylton-Foster, Q.C., F. H. Lawton and R. Day (Solicitors 
to the Middlesex County Council) ; J. Burge (Clifford-Turner & Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


CRIMINAL LAW: DEFENCE REGULATIONS: ATTEMPT 
OR PREPARATORY ACT TO COMMIT OFFENCE 
Gardner v. Akeroyd 
Lord Goddard, C.J., Slade and Parker, JJ. 
27th June, 1952 

Case stated by Lancashire justices. 


Inspectors of the Ministry of Food, when visiting the shop of 
A, a butcher, found a number of parcels of meat, priced and 
ready for delivery, which had been made up in A’s absence by 
his assistant M. A number of the parcels showed overcharges, 
contrary to art. 2 of the Meat (Prices) (Great Britain) Order, 
1951, made under reg. 55aB of the Defence Regulations. A and 
M were charged under reg. 90 (1) of the Defence Regulations, 
which provides: ‘‘ Any person who attempts to commit, or does 


SURVEY OF 


HOUSE OF LORDS 


A. PROGRESS OF BILLS 
Read First Time :— 
Customs and Excise Bill [H.C.] [16th July. 
Intestates’ Estates Bill [H.C.] * {16th July. 
Kilmarnock Corporation Order Confirmation Bill [H.C.] 
{14th July. 
Leith Harbour and Docks Order Confirmation Bill [H.C.} 
[14th July. 
Pensions (Increase) Bill [H.C.] (16th July. 
Scottish Amicable Life Assurance Society Bill [H.C.] 
[15th July. 
Read Second Time :— 
Affiliation Orders Bill [H.C.] 
Cockfighting Bill [H.C.] 
Defamation Bill [H.C.] 
Heating Appliances (Fireguards) Bill [H.C.] 
Housing Bill [H.C.] 
Rochester Corporation Bill [H.C.| 


(14th July. 
{15th July. 
[15th July. 
[15th July. 
{14th July. 
{17th July. 


Read Third Time :— 
Brighton Corporation (Trolley Vehicles) Provisional Order Bill 
[H.C.} (16th July. 
British Transport Commission Bill [H.C.] {17th July. 
Derby Corporation (Trolley Vehicles) Provisional Order Bill 


{H.C.] {16th July. 
Portsmouth Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.} {16th July. 


In Committee :— 


Children and Young Persons (Amendment) Bill [H.C.] 

[15th July. 
(15th July. 
(17th July. 


Town Development Bill [H.C.] 
Visiting Forces Bill [H.C.] 


B. DEBATES 


On the Committee stage of the Children and Young Persons 
(Amendment) Bill, Lorp KENNET said that under the Children 
and Young Persons Act, 1933, a parent or guardian could bring 
a child before the juvenile court as being out of control and could 
ask for an order that the child be sent to an approved school 
or put under the care of a probation officer or some other fit 
person. Under the present law—dating from 1908—an order 
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any act preparatory to the commission of, an offence against 
any of these regulations, shall be guilty of an offence against 
that regulation.’’ The justices convicted M, but acquitted A. 
The prosecutor appealed. 

PARKER, J., said that A would have had no defence if the 
parcels had been delivered, as the terms of art. 2 were absolute. 
The question was whether reg. 90 (1) also imported an absolute 
liability : the general rule was to the contrary, that A would 
commit no offence unless mens rea was present. Knowledge and 
intent were clearly necessary to constitute an attempt, and were 
even more necessary in the case of an act preparatory 
to the commission of an offence. Whether or not anything 
constituted such an act was a question which depended on 
intent. Moreover, reg. 90 (1) had reference to all offences under 
the regulations, some of which might impose absolute prohibitions 
and others not, and the regulation could not amount to an 
absolute prohibition in one case and not in another. 

Lord GoppDARD, C.J., agreeing, said that the doctrine of 
vicarious liability was no doubt necessary for the proper enforce- 
ment of much modern legislation, but it was not proper to extend 
it. There was no case where it had been applied to an attempt ; 
were it so to apply, a master would still be liable, even though 
he had intervened to frustrate commission of the substantive 
offence. Still less did the doctrine apply to the doing of “ any act 
preparatory to the commission of an offence,’’ a vague and 
unsatisfactory provision, which it might be proper to dispense 
with in time of peace. 

SLADE, J., agreed. Appeal dismissed. 

APPEARANCES: J. P. Ashworth (Treasury Solicitor); R. J. 
Harvey (Hiscott, Troughton & Co., for Bannister, Bates & Son, 
Morecambe and Heysham) 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law. | 


THE WEEK 


removing a child to an approved school was also subject to the 
approval of the local authority. Thus the welfare officer of the 
local authority could prevent removal of a child to such school, 
e.g., by parents who were not sufficiently patient or who were 
injudicious. This power had been very useful in that it gave a 
further opportunity to the parents and to the juvenile court to 
reconsider the case. Section 5 (1) of the present Bill proposed 
to take this power away from the local authorities, and _ he, 
Lord Kennet, moved the deletion of the said subsection. Local 
authorities deplored removal of this power which had been 
exercised very much to the advantage of a just decision. 

VISCOUNT SIMON said that, following the advice of the Home 
Office, he could not accept Lord Kennet’s amendment. The clause 
did not remove the local authorities’ power to intervene. What 
it did do was to remove from the local authority their absolute 
power to veto the removal of a child to an approved school. 
The clause provided that the juvenile court must notify the 
local authority of its intention to hear an application of this 
type so that the latter could put its information and views 
before the court. He thought experience had shown,that the 
juvenile court ought to be mainly responsible for deciding what 
should be done for children who were beyond their parents’ 
control. The amendment was withdrawn. 

Lorp MERTHYR moved an amendment designed to provide 
that all inquiries as to the child’s home surroundings should be 
made by the probation officer. At present a multiplicity of 
inquiries was being made at children’s homes—by the local 
authorities, probation officers and police—to the irritation and 
embarrassment of the family. Viscount Stmon said he could 
not at present accept the amendment, but would discuss the 
point with Lord Merthyr. He felt it would be unwise to restrict 
the local authorities thus—-in some cases it was preferable 
for them to make the inquiries. The amendment was withdrawn. 

[15th July. 


On the second reading of the Defamation Bill Lorp 
Jowitr said that, speaking for no one but_ himself, 
he thought the’ Bill better than nothing, but that 


it could be vastly improved. It was a pity the Bill made 
no provisien for the Court of Appeal to have a wider discretion 
in dealing with damages. Lord Jowitt quoted a judge who had 
said: ‘‘ In the course of twelve years at nisi prius I have been 
struck by the contrast between the frequent niggardliness of 
verdicts in cases of personal injury and the invariable profuseness 
in cases: of defamation.” The Porter Committee had 
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recommended wider powers for the Court of Appeal to reduce 
these inflated damages. 

With regard to unintentional defamation, the Porter Committee 
had been unanimous that a publisher should not be guilty merely 
because someone else was guilty of malice, but this recom- 
mendation again found no place in the Bill. The Porter Com- 
mittee had left open the question of onus of proof, i.e., did the 
publisher have to prove he had taken reasonable care or had 
the person libelled to prove that the publisher had not taken 
reasonable care? He, Lord Jowitt, realised what a problem 
authors had. He remembered how, after a case which he had 
handled for George Moore, the author had said that in his next 
novel he was going to refer to the characters by numbers. The Bill 
required the publisher to prove that he and all his servants had 
not been guilty of negligence—even so he had no defence if the 
words were “ defamatory on the face on them.” 

The Porter Committee had recommended that, when one 
defendant only had paid money into court, the plaintiff should 
be able to take it out but continue the action against the defen- 
dant who had not paid in, but for some reason which he did not 
understand no such provision was to be found in the Bill. Again, 
at present a scoundrel plaintiff could escape cross-examination 
on credibility if his counsel put him in the box but asked no 
questions. He had done this himself more than once. The 
other side could then ask no questions. The Bill should deal 
with this. Lord Jowitt said he differed from the Porter Com- 
mittee in that he had long considered that the law of libel and 
slander should be assimilated. He had asked Sir Percy Winfield 
for his view and was authorised to say that he thought the time 
had now come to abolish the distinction. Professor Goodhart 
aiso shared this view. He, Lord Jowitt, thought it appalling 
that our books should be cluttered up with a farrago of nonsense 
from two centuries ago. The two forms of defamation had been 
successfully assimilated in many of the dominions and in Scotland. 

Lorp PorTER said that though the Porter Committee had 
recommended provisions to enable the Court of Appeal to deal 
more drastically with damages, he felt this was a wider problem 
than the question of damages in defamation only and the whole 
question could better be dealt with in a separate Act. He 
disliked the suggestion in the Bill that a publisher should have 
no protection if the writer was malicious. The question of 
mitigation of damages by cross-examination was much too wide 
to be dealt with by a Bill limited to defamation. It, too, should 
be dealt with in a separate Bill. He thought the amalgamation 
of the law on libel and slander would encourage a multiplicity 
of small actions. 

LorpD SILKIN said he felt the Bill could be improved in two 
directions. He thought cl. 5 went too far. In effect it said 
that one might make a number of separate charges, or utter 
a number of separate libels and if, by and large, most of them 
were true, then one would not be guilty of libel because one 
or other of them was not true and did not materially injure the 
plaintiff’s reputation having regard to the truth of the remaining 
charges. He thought the person defamed should have a right 
to such damages as a jury thought to be appropriate. His 
second criticism was that the Bill contained no clause intro- 
ducing liability for group libel. He would seek to introduce 
a suitable clause at a later stage. 

Lorp TucKER said he thought that in addition to academic 
lawyers the voice of judges who tried these cases should be heard. 
He was sure the amalgamation of libel and slander would cause 
a great increase of defamation actions having their origin in the 
back garden or public-house. {15th July. 


HOUSE OF COMMONS 
A. PROGREssS OF BILLs 

Read First Time :— 

Dundee Harbour and Tay Ferries Order Confirmation Bill 
{H.C.} {17th July. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Dundee Harbour 
and Tay Ferries. 


Read Second Time :— 

[15th July. 
(15th July. 
{15th July. 
(15th July. 
{15th July. 
{18th July. 


Civil List Bill [H.C.] 
Costs in Criminal Cases Bill [H.L.] 

Isle of Man (Customs) Bill [H.C.] 

Llanelly District Traction Bill [H.L.] 

Prison Bill [H.L.] 

Transport Act (1947) Amendment Bill [H.C.] 
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Read Third Time :— 
Nottingham Corporation Bill [H.L.} 
Tottenham Corporation Bill [H.L.| 


{16th July. 
{16th July. 


B. DEBATES 

On the second reading of the Costs in Criminal Cases Bill, 
Mr. CHARLES ROYLE asked why the Legal Aid and Advice Act was 
not included in this consolidating measure. He thought this 
most recent statute should be included. The ATTORNEY-GENERAL 
said the Bill dealt with costs in criminal cases and to have the 
Legal Aid and Advice Act in would not on the face of it seem appro- 
priate, although there were provisions as regards costs in criminal 
cases in the Legal Aid Act. 

An attempt by Mr. SYDNEY SILVERMAN to raise the question 
of the manner in which the power to award costs to successful 
defendants in criminal cases conferred by the Criminal Justice 
Act was being exercised was ruled out of order by the SPEAKER 
as being inappropriate at this stage of the enactment of a purely 
consolidation measure. [15th July. 

C. QUESTIONS 
LEASEHOLD PROPERTY LAW 

Asked by Mr. CALLAGHAN what guidance members should 
give to their constituents who were now being offered the freehold 
of small properties held on long leases which were shortly due 
to fall in, the ATTORNEY-GENERAL said he was not in a position 
to say what form the legislation to be introduced next session 
would take and in any event he did not think it appropriate for 
him to advise members on matters of that kind. 

{14th July. 
MANCHESTER AND LIVERPOOL AssizEes (CourT LIsTs) 

The ATTORNEY-GENERAL stated, in reply to Mr. SIDNEY 
SILVERMAN, that sixty-four cases in the civil lists were tried at 
the summer assizes recently finished at Liverpool. The assizes 
at Manchester were still in progress. Forty-seven cases in the 
civil list were tried there at the spring assizes, 1952. There were 
at present 515 civil cases awaiting trial at Liverpool and 406 at 
Manchester. ‘These figures did not take account of long defended 
divorce causes set down for trial at assizes. The average 
periods which elapsed in the Manchester and Liverpool district 
registries between setting down a case for trial and the hearing 
were eight and twelve months respectively. [14th July. 


PROPERTY MAINTENANCE 
Commander GALBRAITH said that a suggestion of Sir WILLIAM 
DARLING’s that tribunals should be set up to which owners of 
property might appeal if they were unable to maintain let property 
on present rental would be borne in mind in the general review 
of the Rent Restrictions Acts. {15th July. 


STATUTORY FINES 

Mr. H. Hynp asked whether the Home Secretary would 
examine the amounts of all fines imposed by statute in the light 
of the fall in the value of money and of changed considerations 
about the relative seriousness of offences. Sir HuGH Lucas 
Tootu said that the question whether the maximum penalty 
for a particular offence should be changed was always considered 
if the relevant statute was being amended, but his right hon. 
and learned friend was not satisfied that there were any sufficient 
grounds for undertaking a general review of all the existing 
statutory provisions which empowered the imposition of fines. 
Courts were required to take into account the means of an offender 
when fixing the amount of a fine to be imposed within the limits 
prescribed by the law, and his right hon. and learned friend 
had no information to suggest that the courts generally regarded 
those limits as inadequate and were thereby deprived of the 
opportunity of awarding condign punishment by this method of 
treatment. {17th July. 


DETENTION CENTRES (CRIMINAL JUSTICE ACT) 

Sir HuGH Lucas Toortu stated that the first detention centre 
under s. 18 of the Criminal Justice Act, 1948, would be opened 
next month at Campsfield House, Kidlington, Oxfordshire, 
for boys aged 14 to 16. {17th July. 


STATUTORY INSTRUMENTS 
Draft Agriculture (Ploughing Grants) (Scotland) Scheme, 1952. 
d. 


5 
Aluminium Scrap Prices 1952 
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Copper, Zinc, etc., Prices (No. 3) Order, 1952. (S.I. 1952 
No. 1317.) 5d. 

Durham County Water Order, 1952. (S.1. 1952 No. 1303.) 5d. 

Draft Education Authority Bursaries (Scotland) (Amendment 
No. 1) Regulations, 1952. 

Egg Products (Amendment) Order, 1952. (S.1. 1952 No. 129s.) 

Fertilisers (Prices) (No. 4) Order, 1952. (S.I. 1952 No. 1313.) 8d. 

Hire-Purchase and Credit Sale Agreements (Maximum Prices and 
Charges) Order, 1952. (S.I. 1952 No. 1315.) 6d. 
As to this order, see p. 469, ante. 

Hydrocarbon Oil Duties (Drawback) (No. 2) Order, 1952. (S.L. 
1952 No. 1302.) 5d. 

Iron and Steel Distribution (Amendment No. 2) Order, 1952. 
(S.I. 1952 No. 1316.) 

National Insurance (Determination of Claims and Questions) 
Amendment Regulations, 1952. (S.I. 1952 No. 1310.) 5d. 
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Pneumoconiosis and Byssinosis Benefit (Amendment) Scheme, 
1952. (S.I. 1952 No. 1301.) 

Sterling Assets (Iraq) (Revocation) Direction, 1952. (S.1. 1952 
No. 1311.) 

Stopping up of Highways (Westmorland) (No. 1) Order, 1952. 
(S.I. 1952 No. 1305.) 

Draft Teachers Superannuation (Reciprocity with India and 
Pakistan) Revoking Scheme, 1952. 

Tees Valley Water Order, 1952. (S.1. 1952 No. 1299.) 5d 

Wigan Water Order, 1952. (S.1. 1952 No. 1306.) 

Draft Wool Textile Industry (Scientific Research 
(Amendment) Order, 1952. 


Levy) 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is +d. post free. | 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Will—LrGacy to DivorceD WIFE IF UNMARRIED—-VALIDITY 

YQ. A testator wishes to leave a substantial legacy to his 
divorced wife, provided she is unmarried at the time of his death. 
Would such a condition attached to the legacy be held void 
as being in general restraint of marriage ? 

A. We have not found any authority on this precise point. A 
condition against the remarriage of a widow is not necessarily 
void, and possibly the same may be true of a condition against 
the second marriage of a divorced person. But in the circumstances 
envisaged by our inquirers we think the true view is that no 
restraint at all is contemplated. The will speaks from the moment 
of the testator’s death: the entitlement of his divorced wife 
to the legacy depends on a state of fact as existing at that moment. 
Is the former wife then ‘“‘ unmarried ”’ ? If so, she gets the legacy ; 
if not, it fails. Nothing is apparently to be laid down as to her 
remarrying after the testator’s death, and the will cannot even 
induce her to remain a feme sole until the death if she is not 
informed of its contents. Subject to the exercise of a little care in 
expressing the testator’s meaning (e.g., he ought to say “ not 
having remarried since the dissolution of her marriage to me ”’ 
instead of ‘‘ unmarried ’’) we think the proposed condition would 
be effective. 

Intestacy—Wipow’s £1,000—PartTIAL PAYMENT—-CHARGE O01 
REMAINDER ON REALTY—DURATION OF STATUTORY INTERES! 


Q. A died in August, 1938, intestate, leaving a widow, no issue 
and a brother and sister of the whole blood. In February, 1939, 
£850 from the balance in hand was paid to the widow and the 
remaining £175 (i.e., £150 plus #25, six months’ interest on 
£1,000 at 5 per cent. per annum) was left as a charge on a freehold 
dwelling-house. The widow has taken the rent of the house 
from the date of death. The house has now been sold. Is the 
widow entitled to interest at 5 per cent. on the remaining £175 
from February, 1939, to the date of sale of the property ? 

A. We do not know of any authority on the interpretation 
of the words “ paid or appropriated’ in s. 46 (1) (1) of the 
Administration of Estates Act, 1925, but in our opinion the 
charge of the balance of £175 on the freehold dwelling-house was 
not a sufficient payment or appropriation for the purpose of that 
subsection of the Act, but merely a partial extension of the 
widow's existing statutory charge. As the widow is_ herself 
entitled to the income from the whole of the residuary estate, 
she has derived no benefit from the sum of £175 remaining 
charged on the realty, since any mortgage interest could only 
have been paid out of her own income. We therefore consider 
that the sum of £850 should have been regarded as £825 capital 


and £25 statutory interest, leaving outstanding £175 as unappro- 
priated, which is now to be paid together with 5 per ceuit. interest 
thereon from six months after death until the date of payment. 


Loan of Money on Promise of Share in Profit—WHETHEK 
PARTNERSHIP—SHARING OF Loss 

O. In January, 1948, B induced A to put up £350 to purchase 

350 yards of material at £1 per yard, which B said to A could be 

sold immediately at a profit and that the profit would be equally 

shared between A and B. The transaction was wholly verbal. 


l‘or market reasons the value of the material fell and B was 
unable to resell immediately at a profit and was only able to sell 
about 30 yards at £1 per yard. B held on, hoping to get the 
price of {1 per yard, but the market price fell so much that he 
could only eftect a sale at a big loss, and accordingly held oft 
selling. Despite repeated requests from A that B should sell, 
B still held off selling and, instead of the price going up, it 
continued to fall. In May, 1949, A wrote formally to B, requesting 
B to repay the loan of £350 by selling the material at the best 
price and making up the balance. B ignored this letter. In 
1950 a solicitor’s request to B for repayment of the loan elicited 
the reply from B that it was not a loan but a business transaction. 
B still holds the material in question and is a person of little or 
no means, living at home with his parents and doing only a 
part-time job. It may be that B will inherit some money from 
his parents. (1) Would there be any chance of successful pro- 
ceedings against B claiming repayment of the £350 as a loan ? 
(2) Is it worth the costs involved to make B bankrupt (3) As 
A thinks it probable that the material may have deteriorated or 
some more has been sold by B without accounting therefor to A, 
should A first call upon B to deliver the material so that he can 
sell it at the best price obtainable and thereafter claim on B 
for any balance of the £350 still outstanding? (4) Are there any 
other practical steps A should take to preserve his interests ? 


A. (1) The question is: was this a genuine loan or a joint 
adventure 7 The question is often difficult to answer. This is 
discussed in Adam v. Newbiggin (1888), 13 App. Cas. 308, at 
For a loan the borrower must have been clearly made 
Usually in a loan the 
On the whole, 


p. 315. 
liable to repay it, whatever happened. 
lender has no say in what happens to the money. 
we are inclined to think, on the facts given, that this was not a 
loan. Note also s. 2 (3) (c) of the Partnership Act, 1890. (2) We 
think not. (3) We consider that this transaction is probably a 
partnership, and that A is entitled to sue for an account and for 
full disclosure. This would be accompanied by a claim for 
dissolution of the partnership under s. 35 of the Partnership 
Act, 1890. Assuming that the cloth was now sold for, say, £200, 
A would be entitled to that amount. As the profits were to be 
shared equally, the presumption is that losses were to be shared 
equally, i.e., B must pay A £75—-half the loss of £150. See 
Binney v. Mutrie (1886), 12 App. Cas. 100; Garner v. Murra) 
1904) 1 Ch. 57. (4) If the result mentioned in (3) can be achieved 
by making a demand to B, so much the better. 


Delivery of Goods not Ordered—SELLER KkEFUSING TO ACCEPT 
RETURN—STORAGE CHARGES—CARRIERS' LIEN 


QY. I am concerned for a manufacturer who, after making 
inquiries from a merchant concerning certain goods and after 
approving of the same as regards price and quality, informed the 
seller that he would let the seller know if he required them 
My client went away for two or three days, and on his return 
discovered that the seller had delivered the goods, whereupon 
he immediately attempted to return them through a carrier and 
wrote a letter pointing out that he had never ordered them 
The seller refused to accept the return of the goods and, although 
he has been invited by me to take proceedings against my client 
if he considers he has any complaint against my client and 
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warned of the charges accruing for storage and that the goods 
are lying at his risk, he has so far failed to do anything, with the 
result that the goods are still lying with the carriers, who are 
obviously going to charge for storage. Several attempts have 
been made to re-deliver the goods to the seller, but without 
success. (1) Is my client justified in leaving the goods with the 
carriers as warehousemen on their usual terms, which provide 
for storage charges and a lien with power of sale to defray such 
charges ? (2) If the goods are sold by the carriers under such 
conditions or damaged in any way, would the seller have any 
claim against my client in trover or otherwise ? (3) Assuming the 
carriers, instead of enforcing their charges by selling the goods, 
were to require my client to pay them, can he claim reimbursement 
from the seller and a lien on the goods until payment? (4) If 
my client retakes possession of the goods from the carriers at 
their request or because he does not wish to incur charges to 
them, can he claim storage charges for storing in his own premises ? 


(5) If he should store the goods on his own premises and they are 
damaged or lost through the negligent act of his servant, will 


he be liable in damages if he has not personally contributed to the 
negligence ? (6) Can he bring an action against the seller for a 
declaration of his rights and a mandatory injunction to compel 
the seller to remove the goods ? 
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A. A common carrier has a lien against the owner of goods for 
the cost of carriage, even though they are delivered to him against 
the owner’s will—for a common carrier cannot refuse to carry 
(Exeter Carrier's case (undated), cited in 2 Ld. Raym., at p. 867). 
Apart from express or implied contract, however, he has no lien 
for anything beyond the cost of carriage (Electric Supply Stores 
v. Gaywood (1909), 100 L.T. 855). We do not consider that either 
vendor or purchaser can here be taken to have given an implied 
promise to pay for storage. We think the answers to the questions 
posed will be as follows: (1) If your client does this, we think 
he will be liable for the storage charges and we do not think the 
vendor’s goods will be liable to a lien. (2) If the goods are sold 
by the carriers, we consider that both the carriers and your client 
would be liable in conversion. (3) We do not think there would 
be either a ent of beweneensnarer ora lien. (4) oh ase not. 


from which a promise to pay ie the vendor could be snail. 
(5) If he takes on the job of storing he must use reasonable care, 
and we think he would be liable for his own or his servant’s 
negligence. (6) Yes. We think your client could claim in trespass 
for damages for leaving the goods on his premises and for an 
injunction ordering their removal. 


NOTES AND NEWS 


Honours and Appointments 

The Queen was pleased on ‘Tuesday, Sth July, at Buckingham 
Palace, to confer the honour of Knighthood on Mr. G. A. GOLLINs, 
the President of The Law Society. 

The Lord Chancellor has appointed Mr. C. VAN R. Barry to 
be a Deputy Judge-Advocate with effect from 5th September 
next. 

Mr. R. H. Moore, clerk to Baildon Urban Council, has been 
elected deputy chairman of the executive council of the Urban 
District Councils Association. 


Miscellaneous 


Law REFORM COMMITTEE 


The Lord Chancellor has referred the following two subjects 
to the committee for consideration :— 

Whether the recommendations contained in the Sixth 
Interim Report of the Law Revision Committee, so far as 
they relate to s. 4 of the Statute of Frauds, s. 3 of the 
Mercantile Law Amendment Act, 1856, and s. 4 of the Sale of 
Goods Act, 1893, should be adopted in whole or in part. 

2. Whether any, and if so what, improvement, elucidation 
or simplification is needed in the law relating to the liability 


of occupiers of land or other property to invitees, licensees 
and trespassers. 
DEVELOPMENT PLANS 
County BorouGH OF BoLTON DEVELOPMENT PLAN 


The above development plan was on 26th June, 1952, sub- 
mitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the County Borough 
of Bolton. A certified copy of the plan as submitted for approval 
may be inspected at the Borough Engineer’s Department (Town 
Planning Section), 3rd Floor, Town Hall, Bolton, from 9 a.m. 
to 5 p.m. (Saturdays 9 a.m. to 12 noon). Any objection or 
representation with reference to the plan may be sent in writing 
to the Secretary, Ministry of Housing and Local Government, 
Whitehall, London, S.W.1, before 1st September, 1952, and 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the Council of the County Borough of Bolton 
and will then be entitled to receive notice of the eventual approval 
of the plan. 

County OF MIDDLESEX DEVELOPMENT PLAN 

An amended notice of the above development plan states 
that the certified copy, as submitted for approval, which has been 
deposited for public inspection at No. 1 Queen Anne's Gate 


Buildings, Dartmouth Street, Westminster, $5.W.1, will, after 
22nd August, 1952, be so deposited in the County Planning 
Department, No. 10 Great George Street, Westminster, S.W.1. 


PRACTICE NOTE 


Probate, Divorce and Admiralty Division, 7th July, 1952. 

Divisional Court. 

The President has directed that to avoid applications to 
postpone appeals appearing in the day’s list (whether because 
of difficulties arising in connection with Legal Aid Certificates 
or otherwise), the following arrangements will prevail :— 

1. A Warned List for the ensuing week will be published every 
Thursday during the Sittings of this Court. 

2. It is imperative that prompt intimation of a request to 
apply for postponement of an appeal be made to the Clerk 
of the Rules who will, unless he is able to deal with the matter 
himself, arrange for an application to be made to the Court. 

3. Difficulty in connection with the postponement of appeals 
arises from the fact that the Court has no means of knowing 
whether a solicitor has been instructed on behalf of the 
respondent. Information on this point should be given to 
the Clerk of the Kules with any such request for postponement. 

H. A. de C. PEREIRA, 
eee Senior Registrar. 


Wills and Bequests 


Mr. J. A. Baird, Town Clerk of Harrogate, left £3,348 (£2,603 





net). 
Mr. A. Powell, solicitor, of Southampton Place, Holborn, 
London, W.C.1, left £30,586 (429,671 net). 
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